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THE HONORABLE JUSTICE REPORTER OF PETITION NO. 9815

MARIA AGUINDA SALAZAR, Ecuadorian, widow, homemaker, ID
Card no. CC 150007906-4, CARLOS GREFA HUATATOCA, Ecuadorian, married,
farmer, ID Card no. CC 150024060-9, CATALINA ANTONIA AGUINDA ZALAZAR,
Ecuadorian, married, homemaker, ID Card no. CC 150020056-1, LIDIA ALEXANDRA
AGUINDA AGUINDA, Ecuadorian, married, homemaker, ID Card no. CC 150053509-
9, PATRICIO ALBERTO CHIMBO YUMBO, Ecuadorian, single, farmer, ID Card no.
CC 150032278-7, CLIDE RAMIRO AGUINDA AGUINDA, Ecuadorian, married,
farmer, ID Card no. CC 150037013-3, LUIS ARMANDO CHIMBO YUMBO.
Ecuadorian, married, farmer, ID Card no. CC 150020354-0, BEATRIZ MERCEDES

GREFA TANGUILA, Ecuadorian, married, homemaker, ID Card no. CC 150051885-5,
LUCIO ENRIQUE GREFA TANGUILA, Ecuadorian, married, farmer, ID Card no. CC
150056375-2, PATRICIO WUILSON AGUINDA AGUINDA, Ecuadorian, married,
farmer, ID Card no. 150032679-6, CELIA IRENE VIVEROS
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CUSANGA, Ecuadorian, married, homemaker, ID Card no. CC 040084856-0,

FRANCISCO MATIAS ALVARADO YUMBO, Ecuadorian, married, farmer, ID Card
no. CC 15009328-9, FRANCISCO ALVARADO YUMBO, Ecuadorian, married, farmer,
ID Card no. 150011615-5, OLGA GLORIA GREFA CERDA, Ecuadorian, married,
homemaker, ID Card no. CC 160020225-1, LORENZO JOSE ALVARADO YUMBO,
Ecuadorian, married, farmer, ID Card no. CC 150021110-5, NARCISA AIDA
TANGUILA NARVAEZ, Ecuadorian, married, homemaker, ID Card no. CC 150030173-
2, BERTHA ANTONIA YUMBO TANGUILA, Ecuadorian, married, homemaker, 1D
Card no. CC 150025954-2, GLORIA LUCRECIA TANGUILA GREFA, Ecuadorian,
married, homemaker, ID Card no. 150014256-5, FRANCISCO VICTOR TANGUILA
GREFA, Ecuadorian, married, farmer, ID Card no. CC 150011193-3, ROSA TERESA
CHIMBO TANGUILA, Ecuadorian, married, homemaker, ID Card no. CC 150015652-4,
JOSE GABRIEL REVELO LLORE, Ecuadorian, single, farmer, ID Card no. CC
170181991-2, MARIA CLELIA REASCOS REVELO, Ecuadorian, married,
homemaker, ID Card no. CC 170705717-8, MARIA MAGDALENA RODRIGUEZ
BARCENES, Ecuadorian, married, homemaker, ID Card no. CC 170937767-3, HUGO
GERARDO CAMACHO NARANIJO, Ecuadorian, married, farmer, ID Card no. CC
020056932-5, HELEODORO PATARON GUARACA, Ecuadorian, married, farmer, ID
Card no. CC 060055304-4, LUISA DELIA TANGUILA NARVAEZ, Ecuadorian,
married, homemaker, ID Card no. CC 150008487-4, LOURDES BEATRIZ CHIMBO
TANGUILA, widow, homemaker, ID Card no. 150025494-9, MARIA HORTENCIA
VIVEROS CUSANGUA, Ecuadorian, married, homemaker, ID Card no. CC 040097554-
6, SEGUNDO ANGEL AMANTA MILAN, Ecuadorian, married, farmer, ID Card no.
CC 02006608-9, OCTAVIO ISMAEL CORDOVA HUANCA, Ecuadorian, married,
farmer, ID Card no. CC 110076783-7, ELIAS ROBERTO PIYAHUAJE PAYAHUAIJE,
Ecuadorian, married, farmer, ID Card no. CC 150014131-0, JAVIER PIAGUAIJE
PAYAHUAIJE, Ecuadorian, single, driver, ID Card no. CC 210004527-3, DANIEL
CARLOS LUSITANDE YAIGUAIJE, Ecuadorian, single, farmer, ID Card no. CC
210004562-0,
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BENANCIO FREDY CHIMBO GREFA, Ecuadorian, single, farmer, ID Card no. CC
210004574-5, GUILLERMO VICENTE PAYAGUAJE LUSITANTE, Ecuadorian,
single, farmer, ID Card no. CC 150025906-2, DELFIN LEONIDAS PAYAGUAIJE
PAYAGUAIJE, Ecuadorian, single, farmer, ID Card no. CC 150029880-5, ALFREDO
DONALDO PAYAGUAJE PAYAGUAIJE, Ecuadorian, single, student, ID Card no. CC
150026016-9, TEODORO GONZALO PIAGUAJE PAYAGUAIJE, Ecuadorian, single,
farmer, ID Card no. CC 150028717-0, MIGUEL MARIO PAYAGUAJE PAYAGUAIJE,
Ecuadorian, single, farmer, ID Card no. CC 150035312-1, FERMIN PIAGUAJE
PAYAGUAIJE, Ecuadorian, single, farmer, ID Card no. CC 210004522-4, REINALDO
LUSITANDE YAIGUAIJE, Ecuadorian, single, farmer, ID Card no. CC 150025902-1,
LUIS AGUSTIN PAYAGUAJE PIAGUAIJE, Ecuadorian, single, garment cutting
machine operator, ID Card no. CC 150015571-6, EMILIO MARTIN LUSITANDE
YAIGUAJE, Ecuadorian, single, farmer, ID Card no. CC 150029879-7, SIMON
LUSITANDE YAIGUAJE, Ecuadorian, unemployed, single, ID Card no. CC
150025908-8, ARMANDO WILFRIDO PIAGUAJE PAYAGUAIJE, Ecuadorian, single,
farmer, ID Card no. CC 210004556-2, and ANGEL JUSTINO PIAGUAIJE, Ecuadorian,
single, student, ID Card no. CC 210010299-1, all domiciled in Ecuador, at Calle Baltra,

no. 002, y Fernandina, sector 6, in the city of Nueva Loja, province of Sucumbios, all
hereby, through their undersigned counsel (doc.1), with reference to the order on page
1,913, present their response to the objection against their right to file in forma pauperis
submitted by CHEVRON CORPORATION, as follows:

HOMOLOGATION OF FOREIGN JUDGMENT
PROCEDURE IS INDEPENDENT OF PAYMENT OF COURT COSTS

1. Before any argument is made before this esteemed Court regarding the need to
grant the benefit of filing in forma pauperis to the appellees, it is worth noting the
uselessness of the claim filed by CHEVRON CORPORATION.
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2. Based on the requests formulated therein, it can be seen that the purpose behind
the objection now being answered is merely to force the appellees *“(i) to bear the costs of
the litigation and its procedural expenses, disbursing at once the value regarding the
court costs; and (ii) to pay ten times the judicial costs, pursuant article 4, 81 of Law No.
1060/50.” (page 22).

3. However, when it filed the request transcribed above, CHEVRON
CORPORATION did not pay attention to the fact that the foreign judgment
homologation procedure, and the granting of an exequatur for letters rogatory, do not
require payment of court costs, pursuant to the sole paragraph of art. 1 of the STJ

Resolution no. 9/2005:

“Art. 1 The procedural classes of Recognition of Foreign Awards and Letters
Rogatory are hereby created and added to the list of suits referred to the Superior
Court of Justice; which will be subject to the provisions of this Resolution, on a
temporary basis, until the Plenary Board of this Court approves specific statutory
rules therefore.

Sole paragraph. Payment of court costs will be suspended in relation to cases
dealt with in this Resolution and filed in this Court after publication of the
aforementioned Constitutional Amendment until the resolution referred to in
the main section of this article is enacted.”

4. Just to confirm the practical application of the legal provision transcribed above,
the appellees hereby present, as examples, some summaries of judgments issued by this
esteemed Superior Court of Justice that waive payment of court costs in foreign judgment
homologation proceedings, with all of the judgments cited containing the following
phrase: “No court costs, pursuant to the terms of art. 1, sole paragraph, of STJ
Resolution no. 9/2005.”

“CIVIL PROCEDURE. FAMILY LAW. HOMOLOGATION OF FOREIGN
JUDGMENT. DIVORCE. CONSENT OF THE DEFENDANT WITHOUT
CONSULAR STAMP OF APPROVAL. SERVICE OF PROCESS BY LETTER
ROGATORY. APPOINTMENT OF SPECIAL TRUSTEE AD LITEM.
FULFILLMENT OF THE REQUIREMENTS
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ESTABLISHED IN STJ RESOLUTION 9/2005. CONSENSUAL DIVORCE
DECREE HOMOLOGATED.
1. The objection regarding the questioned authenticity of the foreign
documents was legally set aside, given the application of art. 11 of Law no.
11.419/2006, as well as by the consolidation of the understanding of this Superior
Court, pursuant to the precedents mentioned.
2. The absence of the consular stamp of approval for the provisional
judgment is overruled by the stamp on the final judgment, over which there was
no objection.

3. Compliance with all the requirements set forth in arts. 3, 5 and 6 of STJ
Resolution 09/2005 has been proven.
4. Foreign judgment homologated. Court costs pursuant to the terms of

STJ Resolution no. 9/2005. Respondent ordered to pay attorney’s fees, in the
amount of R$1,000.00.” (SEC 8959/EX, Special Court, Reporter Justice
NAPOLEAO NUNES MAIA FILHO, judgment dated 12.17.14).

“HOMOLOGATION OF FOREIGN JUDGMENT. UNITED STATES OF
AMERICA. DIVORCE. REQUIREMENTS MET. REQUEST GRANTED.

1. Service of process by publication was granted, pursuant to the terms of § 2
of article 220 of the RISTF, because the Respondent no longer resided at the
address listed in the judgment being homologated, and the Petitioner, who did not
have children, nor assets to divide with the ex-spouse, affirmed that she did not
know of his whereabouts. After all, since more than eight years had passed
between the judgment and the filing of this homologation request, the alleged lack
of knowledge of the current address of the ex-spouse is natural and justifiable, and
for this reason, the argument of nullity is not applicable. Precedents of the Special
Court.

2. The requirements in the court regulations have been met in regard to
confirming the regularity of the service of process for a proceeding judged by a
judge with jurisdiction, whose judgment, which has become final, was
authenticated by the Brazilian consular authority and translated by a sworn
professional in Brazil, with the other legal formalities fulfilled.

3. Homologation request granted. Court costs ex lege. Respondent ordered
to pay attorney’s fees.” (SEC 7,536/EX, Special Court, Reporter Justice
LAURITA VAZ, judgment dated 10.15.14)

“CIVIL PROCEDURE - HOMOLOGATION OF FOREIGN JUDGMENT -
CUSTODY RIGHT — ART. 5 OF STJ RESOLUTION NO. 09/2005 - FORMAL
REQUIREMENTS FULFILLED. 1. Once the requirements set forth in art. 5 of
Resolution no. 9/2005 of this Court have been met, and since the hypotheses
listed in art. 6 of this regulation do not apply, the homologation of the judgment
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issued by a foreign Court granting custody must be approved. 2. Homologation
granted. No _court costs. Legal fees to be paid by the Respondent.” (SEC 8158,
Special Court, Reporter Justice ELIANA CALMON, judgment dated 04.25.13)

5. Thus, we see the inapplicability of the objection raised, since no practical effect
will result from it. Thus, the appellees could conclude their response in this paragraph,
however, in the following sections, they will not fail to respond to each of the points
raised by CHEVRON CORPORATION, none of which are capable of removing the

appellees’ right to file in forma pauperis.

RIGHT TO FILE IN FORMA PAUPERIS IN THE COUNTRY OF ORIGIN

6. CHEVRON CORPORATION bases its objection on the affirmation that Law no.
1,060/50, which governs the right to file in forma pauperis in Brazil, restricts its
application to citizens and foreigners who reside in the country, which would exclude the

appellees from its benefits.

7. In fact, the appellees are not included in the possible beneficiaries of this law, but

this does not prevent them from being granted the right to file in forma pauperis.

8. Pursuant to the terms of article 5 of the Inter-American Convention on
Extraterritorial Validity of Foreign Judgments and Arbitral Decisions, ratified by both

Brazil and Ecuador, “A declaration in forma pauperis recognized in the State of

origin of the judgment shall be recognized in the State of destination.”

9. In a twisted effort to avoid the applicability of this legal provision, the appellant
lies when it affirms that “at no time did the Claimants make a request for free justice (in

forma pauperis) in the Ecuadorian action” (page 15).
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This false and inconsequential affirmation is struck down when we examine the

Ecuadorian judgment issued on 10.15.12, under the following terms:

1.

“In relation to the filing of judicial proceedings in forma pauperis in Ecuador, it is
declared that the Constitution of 2008 effectively confirms that court filings in
Ecuador are free of charge (Art. 75), and even the Constitution of 1998, which
was in effect at the time the litigation began, had a similar provision. In this
regard, what is before this Court on the record, is that in this enforcement
proceeding, the plaintiffs have not been required to pay any amount, fee, pledge
or bond of any type.”! (doc. 2).

The ruling transcribed above results from the express request presented by the

now appellees in the original proceeding, who, foreseeing the need to request the right to

file in forma pauperis in the countries in which they would be requesting homologation

of the Ecuadorian judgment, specifically requested a clear statement by that jurisdictional

body about this matter so that they could take advantage of the provision in article 5 of

the Inter-American Convention on Extraterritorial Validity of Foreign Judgments and

Arbitral Awards mentioned above.

12.

13.

Following is a transcription of the request presented by the appellees:

“However, in order for a plaintiff to avail itself of the exemption in the other
member countries of the Inter-American Conventions, it must demonstrate to the
judges of those States that it proceeded in forma pauperis in the country of origin.
And that is why we ask the Court to declare that the plaintiffs have litigated this
lawsuit without having to pay costs, court fees and/or bonds of any kind, a
situation that continues in the enforcement stage.”” (doc. 3)

As can be seen from the section transcribed above, the affirmation that the

appellees never presented a request to file in forma pauperis in their country of origin is

false,

! Free translation
2 Free translation
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and the affirmation that this benefit was not granted by the Ecuadorian courts is equally
false.

14.  Applying the provision of article 5 of the Inter-American Convention on

Extraterritorial Validity of Foreign Judgments and Arbitral Awards, the need to grant the

benefit of filing in forma pauperis to the appellees is unquestionable.

IRRELEVANT ARGUMENTS

15.  Having proven that the right to file in forma pauperis was granted in the country
of origin, the other arguments presented by CHEVRON CORPORATION in its objection
become even more irrelevant; even so, the appellees will dedicate a section of their

petition to respond to them.

16. As it did in its answer to the request for homologation of the foreign decision
(SEC no. 8542), and in their objection to the right to file in forma pauperis, CHEVRON
CORPORATION raised a series of non-existent procedural frauds in order to justify its
claim. If the allegations made in the answer to the request for homologation made little

sense then, they make absolutely no sense in the context of this objection.

17.  We see that the appellant seeks to use the alleged “fraudulent acts committed by
the Appellees and their counsel” to remove the right to file in forma pauperis requested
by the appellees, arguing for this purpose that “[t]he Brazilian people should not have to
pay for a lawsuit to confirm an Ecuadorian decision that arises out of acts that,
according to North-American courts, were tainted by fraud committed by the Claimants

and their counsel”. (page 04).
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18. It is quite obvious that the request is not grounded in any legal provision or
jurisprudential understanding, since the existence or inexistence of procedural fraud —
which was deeply and extensively debated in the case record for the request for
homologation — does not have any bearing on whether to grant or deny the request for

the right to file in forma pauperis.

19. In regard to this point, the appellees will limit themselves to affirming that there
was no procedural fraud, and refer the Honorable Justices of this esteemed Court to their
reply filed in the case record of SEC no. 8,542, where each of the accusations of fraud
made by CHEVRON CORPORATION is rebutted in a succinct and objective manner.
The appellees can say no more, if for no other reason than the fact that they cannot see

the relevance of this argument for this objection to the right to file in forma pauperis.

20. In regard to the affirmation that “[t]he Claimants have received massive resources
from investment funds and other investors to finance this sophisticated and complex saga

perpetrated against the Defendant”, no denial is necessary.

21.  In fact, the appellees have no alternative but to turn to third parties to finance the
costly battle fought against them by CHEVRON CORPORATION in the courts
throughout the world. On certain occasions, when they found themselves in situations in
which payment of court costs or fees is essential— which is not the case in a procedure
for homologation of a foreign judgment—, the appellees have sought external financing,

since it is true that they do not have the funds to cover the proceedings.

22.  Itis obvious that obtaining these funds greatly hinders the subsistence and support
of the appellees, who live under very precarious conditions and maintain this fight for a

question of survival and for redress of the harm caused to the environment of the
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region where they live. It should be noted that Brazilian law does not require that a
person have no resources nor the ability to obtain them in order to grant the right to file in
forma pauperis; for the purpose of the law, it is sufficient for the person to not be able to
pay court costs without harm to his subsistence or his family’s, which is clearly

applicable in this case.

23. Accustomed to the U.S. practice of suffocating needy litigants until they give up
on the action and sign a settlement agreement that is not at all in their best interests,
CHEVRON CORPORATION is using every means it has at its disposal to bleed the now
appellants, forcing them to obtain financing to allow them to continue their fight, which

has lasted for more than two decades.

24, On the aforementioned and customary practice mentioned above, Richard L.

Marcus made the following diagnosis:

“Whether or not the orientation of American procedure has tended toward delay,
it certainly could lead to heightened costs in its aspiration to do perfect justice.
(...) The cost of American litigation is hence a matter of enduring importance. (...)
Repeatedly, there have been complaints that the American system makes
substantial settlements cheaper than the large cost of litigating.”>

25. The hiring of “elite law firms” by the appellees, in turn, was made feasible by an

agreement to pay success fees.

3 Free translation. Original version: “Whether or not the orientation of American procedure has tended toward
delay, it certainly could lead to heightened costs in its aspiration to do perfect justice. (...) The cost of American
litigation is hence a matter of enduring importance. (...) Repeatedly, there have been complaints that the American
system makes substantial settlements cheaper than the large cost of litigating." (MARCUS, Richard L., Malaise of
the Litigation Superpower in Civil Justice in Crisis: Comparative Perspectives of Civil Procedure, Edited by Adrian
Zuckerman, Oxford University Press, 1999, pp. 92/93)
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26.  In relation to the Sergio Bermudes law firm, it was hired solely and exclusively
based on its success in this case, and the counsel to the appellees have not received any

compensation for their work on this case to the present.

27. It should be clarified that the collection in the amount of US$ 40 thousand added
to the record by the appellant refers to the reimbursement of expenses paid in advance by
the law firm for the sworn translation of the documents that accompanied the initial
petition for homologation of the foreign decision and other costs that are not covered by

the right to file in forma pauperis, and no part of this amount refers to attorney’s fees.

28.  Regardless of the explanations now presented and of the amount spent by the
appellees to seek their rights around the world, licitly obtained through third party
financing, it is undeniable that the appellees themselves do not have the means to pay all
the procedural costs, and for this reason, they should be granted the right to file in forma

pauperis.

29.  Based on the foregoing, considering that the benefit of filing in forma pauperis
was granted in Ecuador and that the payment of procedural costs by the appellees would
clearly hurt their subsistence and that of their families, they trust that the objection to the
right to file in forma pauperis will be denied, and that they will be granted this benefit,

already recognized by the Ecuadorian courts.

30. They request the right to present all the evidence allowed under the law, and to

later add a sworn translation of the documents presented in a foreign language.
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31.  Finally, they declare that their counsel receive any notifications in the Federal

District, at the address contained in the letterhead.

Respectfully submitted,
Brasilia, April 6, 2015

[Signature] [Signature]
Sergio Bermudes Marcio Vieira Souto Costa Ferreira
OAB/DF 2.192-A OAB/RJ 59.384
[Signature] [Signature]
Fabiano Robalinho Cavalcanti Caetano Berenguer
OAB/RJ 95.237 OAB/RJ 135.124
[Signature] [Signature]

Andre Silveira Antonia de Araujo Lima

OAB/DF 16.369 OAB/RJ 171.377
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equatoriano,
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casado,
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CUSANGUA, equatoriana, casada, do lar, identidade n.° CC 040084856-
0, FRANCISCO MATIAS ALVARADO YUMBO, equatoriano, casado,

agricultor, identidade n.° CC 15009328-9, FRANCISCO ALVARADO YUMRO,

equatoriano, casado, agricultor, identidade n.° 150011615-5, OLGA
GLORIA GREFA CERDA, equatcriana, casada, do lar, identidade n.® CC

160020225-1, LORENZO JOSE ALVARADO YUMRO, equatcriano, casado,

agricultor, identidade n.°® CC 150021110-5, NARCISA AIDA TANGUILA

NARVAEZ, equatoriano, casada, do lar, identidade n.° CC 150030173-
2, BERTHA ANTONIA YUMBO TANGUILA, equatoriano, casada, do lar,

identidade n.® CC 150025954-2, GLORIA LUCRECIA TANGUILA GREFA,

equatorianoc, casada, do lar, identidade n.°® 150014256-5, FRANCISCO
VICTOR TANGUILA GREFA, equatorianc, casado, agricultor, identidade

n.® CC 150011193-3, ROSA TERESA CHIMBO TANGUILA, equatoriano,

casada, do lar, identidade n.° CC 150015652-4, JOSE GABRIEL REVEIQ

LLORE, equatoriane, solteiro, agricultor, identidade n.° CC

170181991-2, MARIA CLELIA REASCOS REVELO, equatoriana, casada, do

lar, identidade n.° CC 170705717-8, MARfA MAGDALENA RODRIGUEZ

BARCENES, equatoriana, casada, do lar, identidade n.°® CC 170937767-
3, HUGO GERARDO CAMACHO NARANJO, equatoriano, casado, agricultor,

identidade n.° CC 020056932-5, HELEODORO  PATARON  GUARACA,

equatoriano, casado, agricultor, identidade n.° CC 060055304-4,

LUISA DELIA TANGUILA NARVAEZ, equatoriana, casada, do lar,

identidade n.® CC 150008487-4, LOURDES BEATRIZ CHIMBO TANGUILA,

vitva, do lar, portadora da carteira de identidade n.° 150025494-9,

MARIA HORTENCIA VIVEROS CUSANGUA, equatcriana, casada, do lar,

identidade n.° 040097554-6, SEGUNDO  ANGEI, AMANTA  MILAN,

equatoriano, casado, agricultor, identidade n.® CC 02006608-9,

QCTAVIO ISMAEL CORDOVA HUANCA, equatoriano, casado, agricultor,

identidade n.°® CC 110076783-7, ELIAS ROBERTO PIYAHUAJE PAYAHUAJE,

equatoriano, casado, agricultor, identidade n.° CC 150014131-0,

JAVIER PIAGUAJE PAYAHUAJE, equatoriano, solteiro, motorista,

identidade n.° CC 210004527-3, DANIFL, CARLOS LUSITANDE YAIGUAJE,

equatoriano, solteiro, agricultor, identidade n.° CC 210004562-0,
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[stamp] NATIONAL CIVIL COURT NO. 61- FEDERAL CAPITAL

COPY OF COMPLAINT

“AGUINDA SALAZAR MARIA ET AL. V. CHEVRON CORPORATION RE. EXEQUATUR
AND RECOGNITION OF FOREIGN JUDGMENT” - 97,260/12 NATIONAL CIVIL TRIAL
COURT 61, SOLE CLERK’S OFFICE
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[stamp] NATIONAL CIVIL COURT NO. 61- FEDERAL CAPITAL

[stamp] NATIONAL CIVIL COURT NO. 61- FEDERAL CAPITAL. November 21, 2012. 1:24 p.m.
FIRST APPEARANCE. EXEQUATUR PROCEEDING. RELATED ACTION.

To the National Civil Court Judge,

We, Enrique Bruchou (Bar Association registration in volume No. 41, page No. 928), in
my capacity as attorney for plaintiffs, whose legal domicile is Jos¢ Manuel Abascal E 12-79 y
Portete, city of Quito, Republic of Ecuador, assisted by Carlos Maria Rotman (Bar Association
registration in volume No. 30, page No. 544), Rodolfo A. Ramirez (Bar Association registration
in volume No. 7, page No. 766), and Martin Beretervide (Bar Association registration in

volume No. 81, page No. 927), all of whom, for the purpose of service in this case, are domiciled

at Ing. Butty 275, piso 12, City of Buenos Aires, hereby appear before you and state as follows:

I. REPRESENTATION

Exhibit 1 to this complaint is a copy of the power of attorney the plaintiffs gave to the
undersigned, authorizing them to pursue this action. We state, under oath, that it is an authentic
document, which is in force. Furthermore, the original power of attorney—which is apostilled,
under applicable international rules—appears in the case record of the related action “Aguinda
Salazar Maria v. Chevron Corporation on preventive measures” (Case record
No. 91814/2012).

The power of attorney was given under the terms of the “Inter-American Convention on

TR

the Legal Regime of Powers of Attorney to Be Used Abroad,”  adopted during the First Inter-

American Conference on Private International Law (CIDIP I), held in 1975 in Panama.

' Approved in our country through Law No. 22550 [ADLA XIII- A, p. 46; Official Gazette 10/20/87]. In Ecuador,
this instrument was approved in Supreme Decree No. 472, published in Official Gazette No. 827, June 18, 1975.

1
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II. PURPOSE

On behalf of our clients, we appear before you, under the provisions of the “Inter-
American Convention on Extraterritorial Validity of Foreign Judgments and Arbitral
Awards”—signed and ratified by both Argentina and Ecuador’—to file this action for
recognition of the foreign judgment issued against Chevron Corporation (hercinafter,
“Chevron Corp.” or “Chevron”) by the courts of Ecuador from the Judicial District of
Sucumbios, in the case filed by “Aguinda Maria et al.” against “Chevron Corporation,” styled
in Ecuador No. 002- 2003 (at trial) and No. 2011-0106 (at the Sole Division of the Provincial

Court of Justice of Sucumbios).

We inform the Court that the defendant’s legal domicile is 6001 Bollinger Canyon

Road, San Ramon, California, United States of America.

Defendant owns property in Argentina, and has even declared before the regulatory
authorities of its country, the United States of America, that it owns 100 % of Chevron Argentina
S.R.L. Some of its assets here have even been subject to attachment in the above-mentioned
related actions (Case No. 91814/2012). The existence of assets owned by Chevron Corp. in
Argentina, furthermore, is an issue that was already raised and decided—Chevron Corp. even
appeared at a hearing on appeal, which was later denied—by the court of origin, i.e., the
Ecuadorian judge who is currently presiding over the case. The foregoing is described in the

original documents in the record of the preventive-measures case.

In the context of that case, defendant was ordered to pay the amount of nineteen billion

twenty-one million

* Approved in our country through Law No. 22921 [ADLA XLHI-D, p. 3819; Official Gazette of 9/27/83]. In
Ecuador, this international document was approved through Supreme Decree No. 853, published in Official Gazette
No. 240 of May 11, 1982.

CERT. MERRILL VER: JD
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[stamp] NATIONAL CIVIL COURT NO. 61- FEDERAL CAPITAL

[stamp] PAULA GEROLA — CERTIFIED TRANSLATOR - LANGUAGE ENGLISH
Lic. T XIV F 388 —[illegible] Reg. C.T.T.C.I. No. 5073

five hundred fifty-two thousand ($19,021,552,000) American dollars—as calculated in decisions
dated July 23, 2012 and July 30, 2012—as a result of environmental damage caused in the
Ecuadorian Amazon by oil activities conducted by its predecessor Texaco Inc., which merged
with Chevron Corp. in 2001.

The trial court rendered judgment on February 14, 2011 (Exhibit 2) and clarified its
decision on March 4, 2011 (Exhibit 3).

In turn, the Sole Division of the Provincial Court of Justice of Sucumbios issued its

judgment, affirming the trial court’s decision in full, on January 3, 2012 (Exhibit 4), and it

issued an expansion on January 13, 2012 (Exhibit 5).

All of the above judgments are attached hereto, with the relevant Apostille under the
terms of the “Hague Convention Abolishing the Requirement of Legalization for Foreign
Public Documents” (1961).

Please note the following: in this motion, unless expressly indicated otherwise, any
reference to “the judgment” whose recognition is being sought extends to the four decisions

mentioned above, which should be understood herein as a unit.

ITI. “CONVENTION ON EXTRATERRITORIAL VALIDITY OF FOREIGN
JUDGMENTS”

III.1. ALL REQUIREMENTS OF ARTICLE 2 OF THE CONVENTION ARE
MET.

Below we will analyze compliance with each subsection of Art. 2 of the Convention.

(i) FORMAL REQUIREMENTS (Subsection a)
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“They fulfill all the formal requirements necessary for them to be deemed authentic in

the State of origin.”

Since the documents have been apostilled by the authority of the State of origin, there is

no doubt that they are considered “authentic” in Ecuador.

Article 5 of the Hague Convention abolishing the requirements of legalization states that
“When properly filled in, [the certificate] will certify the authenticity of the signature, the
capacity in which the person signing the document has acted and, where appropriate, the

identity of the seal or stamp which the document bears.”

(ii) TRANSLATION (Subsection b)

“The judgment, award or decision and the documents attached thereto that are
required under this Convention are duly translated into the official language of the
State where they are to take effect.”

In this regard, Your Honor, no discussion is necessary since the documents we seek to

have recognized were issued in Spanish, which is also the official language of our country.

The mentioned translation is thus inapplicable in this case.

(ii1) LEGALIZATION (Subsection c)

“They are presented duly legalized in accordance with the law of the State in which

they are to take effect.”

Both Argentina and Ecuador have signed and ratified The Hague Convention Abolishing
the Requirements of Legalization (1961).
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And when that circumstance occurs—the two countries involved have ratified the Hague

Convention—*“legalization by the Argentine Office of Foreign Affairs is not required.”?

This step is so unnecessary that Art. 9 of the Convention itself establishes that ““Each
Contracting State shall take the necessary steps to prevent the performance of legalizations by its

diplomatic or consular agents in cases where the present Convention provides for exemption.”

Further, Art. 5 of the Hague Convention (1961) states that ““When properly filled in, [the
Apostille] will certify the authenticity of the signature, the capacity in which the person signing
the document has acted and, where appropriate, the identity of the seal or stamp which the

document bears.”
Therefore, when properly included with the judgment whose recognition is sought, the
Apostille alone is enough to satisfy this requirement.

(iv) INTERNATIONAL JURISDICTION (Subsection d)

“The judge or tribunal rendering the judgment is competent in the international sphere

to try the matter and to pass judgment on it in accordance with the law of the State in
which the judgment, award or decision is to take effect.”

“Competent in the international sphere” means ... the jurisdiction of the judge who

rendered the judgment examined by the judge who must recognize or enforce it.”*

3 Cfr. Commercial Court of Appeals, Division E, “Cri Holding Inc. v. Compania Argentina de Comodoro
Rivadavia”, of 9/22/06.

* Cfr. Weinberg de Roca, Inés M., Competencia Internacional y Ejecucion de Sentencias Extranjeras [International
Jurisdiction and Enforcement of Foreign Judgments], Astrea, 1994, p. 57. The author distinguishes between “direct”
and “indirect” international jurisdiction. The former involves a State’s power to declare itself competent to judge
certain controversies with foreign elements: it is the jurisdiction a judge has to render the judgment in an
international case. The latter case (“indirect”) involves a judge’s power not to render judgment, but to enforce it.
This is why everything concerning the exequatur or recognition and enforcement of foreign judgments corresponds
to the latter, “indirect” international jurisdiction. As Goldschmidt writes, indirect jurisdiction ““protects one’s own
jurisdiction against usurpation by a foreign jurisdiction” (Cfr. Goldschmidt W., Derecho Internacional Privado
[International Private Law], Abeledo Perrot, 2009, p. 998.

5
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Although discussing the Spanish model that they examine, the ideas of Fernandez Rozas
and Sanchez Lorenzo apply mutatis mutandi to the legal situation in Argentina regarding this

requirement, and they clarify the fundamental aspects of the concept:

“International jurisdiction is substantially different from internal jurisdiction. Each State
system has multiple bodies vested with jurisdiction that share the hearing of the diverse cases
that are subject to factors that fall under the notion of ‘jurisdiction... On a logical level,
international jurisdiction is located before domestic jurisdiction, since conflicts of internal
jurisdiction are only meaningful when Spanish courts have international jurisdiction. Further,
conflicts regarding domestic jurisdiction and international jurisdiction are dissimilar:
domestically, the resolution of those conflicts is not significantly obstructed by the fundamental
rights to due process of law and the parties’ right to present their case, at least not to the same
extent as conflicts regarding international jurisdiction. In the latter, in general, the Spanish
courts’ lack of jurisdiction does not guarantee that the courts of other countries will hear the

case, so due process becomes a fundamental value of the regulations.””’

Further, ““Oversight of international jurisdiction is a general concept established in
almost every legal system, its purpose is to defend the exclusive jurisdiction of the destination

State and to exclude the exorbitant fora of the State of origin.””®

The result of that test will depend on whether the court of the destination country deems

itself competent to conduct the exequatur proceeding.

> Cfr. José¢ Carlos Fernandez Rozas and Sixto Sanchez Lorenzo, Derecho Internacional Privado [Private
International Law], Civitas, Madrid, 1999, p. 80-81.

8 Cfr. Feuillade, Milton C., La Sentencia Extranjera [The Foreign Judgment], Ed. Abaco, Buenos Aires, 2008, p.
137.
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The first step is to establish whether the foreign judge has usurped jurisdiction that
belonged EXCLUSIVELY to Argentine judges.

In this regard, stressing the importance of this test, it has been said that “The only thing
that matters to our law is that judgments are not recognized that have been rendered by judges

who do not have jurisdiction because national judges have jurisdiction.”’

Goldschmidt, in turn, concludes that “In order for that usurpation to exist, the
appropriation of our jurisdiction by the foreign jurisdiction must violate our international public
policy on procedure. It is not enough for our jurisdiction to be unique, it must have been

exclusive.”®

The factual background explained in Section III suffices to eloquently answer the

question.

In the present case, it is obvious that no Argentine judge had international

jurisdiction to hear the case of the residents of the Ecuadorian Amazon against the

American oil company that caused that damage (Texaco Inc. first; then Chevron Corp.

after the 2001 merger).

So in this case, there is absolutely no chance that the foreign judgment usurped the

exclusive jurisdiction of an Argentine judge.

" Cfr. Cortés, V., Derecho procesal civil internacional, “Revista de Derecho Privado,” [International Procedural
Civil Law; “Private Law Review”], Barcelona, 1981, p. 148; cited by Feuillade, ob. cit., p. 139, note No. 47. As the
latter author writes, this view—that of Cortés, quoted in the body text—is correct in principle, though it may not be
taken without pointing out some exceptions (for example, that the foreign court exceeded its powers or that justice
was denied). Regardless, the quotation is useful in this context to emphasize that there can be no doubt that the
foreign judge (in this case, Ecuadorian) did not usurp the exclusive jurisdiction of an Argentine judge.

¥ Cfr. Goldschmidt Werner, Derecho Internacional Privado [International Private Law], Abeledo Perrot, 2009, p.
998. In “Holiday Inns Inc. v. EBASA Exportadora Buenos Aires S.A. on Executive Proceeding,” dated 4/5/05, the
Supreme Court of Justice clearly explained this concept: only if the foreign judge decided a case in which the
Argentine judge had exclusive jurisdiction can the Argentine court refuse recognition, but this serious consequence
does not apply if the Argentine judge has “concurrent” jurisdiction with the foreign judge. It especially would not
apply in a case such as this, where the Argentine judge had no jurisdiction, from any point of view, to hear the
principal case.
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Another matter to consider is that the foreign judge has not assumed EXORBITANT

jurisdiction. As Boggiano states: ““...the nonrecognition of exorbitant jurisdiction must be
stressed... All exorbitant jurisdiction must be refused... This involves refusing the exercise of
exorbitant jurisdiction in defense of the interests of international traffic. The exorbitant forum

must be sanctioned with nonrecognition.”’

The factor Boggiano especially highlights is the case’s relationship with the forum

where it has been decided. ““First—he explains—it iS necessary to see what relationship the
parties to the controversy have with the forum. Also, the relationship of the factual
circumstances and the situations that serve as the cause of action or matter in dispute. And the

relationship between the subject of the suit and the forum...

But there must always be a reasonable contact between the case and the forum.
Otherwise, jurisdiction would be abusive or exorbitant, that is, exercised without even minimal

reasonable contacts to support it.””'°

If Your Honor reviews the background, you will easily notice that the most salient points

of connection of the case point to Ecuadorian jurisdiction.

The plaintiffs are citizens of that State, thev are domiciled there, and the acts that

caused the environmental damage took place in Ecuador. '

And the defendant, though a national of a different State, consented beforehand—

and even proposed—Ecuadorian jurisdiction as a way to get the action originally filed in

the United States dismissed there. '

’ Cfr. Boggiano, ob. cit., V. 1, p. 480.

' Cfr. Boggiano, ob. cit., p. 201 et seq.

" In this regard, it is worth quoting the above-mentioned press release from Chevron Texaco celebrating the
decision that the case would be heard in Ecuador: ““...The plaintiffs are in Ecuador, the operations took place in
Ecuador, the state-owned oil company—with which Texaco operated as a minority shareholder and that continues
to operate the fields today—is in Ecuador. The evidence is in Ecuador, and the remediation the plaintiffs seek may
only be obtained in Ecuador.”

"2 In this regard, it is important to mention that this action was originally filed in the United States. Chevron argued
that Ecuador was the proper jurisdiction, and that is what the U.S. court decided

8
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Our Supreme Court of Justice has held that “the existence of essential elements of
contact with the forum,” considered in light of “the factual circumstances of the controversy,”
is a relevant factor for Argentine judges to take into account when examining international

jurisdiction. "

From this point of view, the Ecuadorian judges who heard the case definitely had

jurisdiction.

(v) SUMMONS AND SUBPOENAS (Subsection €)

“The defendant has been summoned or subpoenaed in due legal form substantially
equivalent to that accepted by the law of the State where the judgment, award or

decision is to take effect.”

In this regard, it should be mentioned that in the proceeding filed in Ecuador Chevron

Corp. served process in a way substantially analogous to the service required by Argentine

procedural law for notification of the complaint.

A duly apostilled copy of the proof of notification is attached hereto as evidence that this

requirement was met.

Convincing evidence that, in our case, the defendant received the summons or subpoena
to stand trial is the indisputable fact that Chevron Corp. in fact answered the notification at
length—an apostilled copy is also attached (Exhibit 6)—raising all the defenses and arguments

it believed it was entitled to,

after requiring Chevron to agree—which it in fact did—to respect any judgment that the Ecuadorian courts may
eventually render.

1 Supreme Court of Justice, in re “Cri Holding Inc. v. Cia. Arg. de Comodoro Rivadavia S.A.,” of 11/3/09. The idea
quoted in the body comes from the prosecutor’s opinion (2/19/09), which the Court adopted. In this case, the Court
recognized the international jurisdiction of a U.S. court, since it did not find that ““...the foreign judge usurped
exclusive Argentine jurisdiction and his jurisdiction was not exorbitant, arbitrary, abusive, artificial or

9
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while also providing all the evidence it believed was appropriate to support its position.'

(vi) RIGHT TO A DEFENSE (Subsection f)

“The parties had an opportunity to present their defense.”

After reviewing the attached background, the conclusion is inescapable that Chevron’s

richt to a present its case was strictly respected, and with such tolerance from local judges

for its dilatory and repetitive arguments that it took ten vears of litication to get a

judgment. To this we should add that the proceeding took place entirely in the jurisdiction

Chevron fought for for nine vears, as explained above, which, in the end, turned out to be

“wasted time” for this party’s pursuit of justice.

The examination of this subsection must necessarily be complemented by the
examination we will make below regarding “public policy”—in particular, the section addressing
the procedural stage—as well as on meeting Art. 3 (b) of the Convention on Extraterritorial
Validity of Foreign Judgments. The documents discussed there show that the courts not only
respected the defendant’s right to present its case, but also that it fully exercised that right and, in

some cases, even exceeded and abused that right.

(vii) FINAL JUDGMENT OR RES JUDICATA (Subsection g)

fraudulent, there was no violation of the [jurisdiction of the] natural judge or the right of the defendant to present
its case” (also quoting the prosecutor’s opinion, adopted by the Court).

Since the case was a summary verbal proceeding, the act of “answering the complaint” occurs in the context of the
settlement hearing. Section 23 of the Ecuadorian Code of Civil Procedure describes this procedure. It establishes
that “Once the complaint has been filed, if the summary verbal proceeding is appropriate, the judge shall so declare
and shall order that the defendant be served with a copy of the complaint ...” (Art. 829). “Immediately following
service of process, the judge shall set a time and date for the settlement hearing...”” (Art. 830); and then it is
established that “The settlement hearing will begin with the answer to the complaint, which shall contain the
procedural and substantive defenses to which the defendant believes he is entitled...”

10
CERT. MERRILL VER: JD



Case 1:11-cv-00691-LAK-JCF Document 2114-4 Filed 10/24/18 Page 39 of 164

[stamp] NATIONAL CIVIL COURT NO. 61- FEDERAL CAPITAL

[stamp] PAULA GEROLA — CERTIFIED TRANSLATOR - LANGUAGE ENGLISH
Lic. T XIV F 388 —[illegible] Reg. C.T.T.C.I. No. 5073

“They are final or, where appropriate, have the force of res judicata in the State in

which they were rendered.”

As the rule itself states, to determine whether the judgment is final and/or res judicata,

one must look to the law of the country of origin.

The National Civil Court of Appeals has adopted this standard, holding that the foreign
judgment ““...must be res judicata, that is, it must not be subject to ordinary appeal under the
laws of the country where it was rendered,” later adding that *...since the determination of
whether a judgment is res judicata must be made based on the rules in effect in the State where

the judgment was issued, the interested party must prove it.””">

That said, since we believe they are sufficient in and of themselves to meet this
requirement, we will quote below the terms of the decision rendered by the Sole Division of the
Provincial Court of Justice of Sucumbios in the expansion it issued January 13, 2012 (Exhibit
5). Those opinions fully explain how Ecuadorian law and case law describe the institutions of
final judgment and res judicata, in other words, the interpretation the Argentine judge must
follow, as required by Art. 2 of the Convention on General Rules of Private International

Law, which takes precedent over our domestic law.'®

In the January 13 decision, the Ecuadorian court stated:

13 Cfr. Civil Court of Appeals, Division K, of 6/10/10.

' This rule states “Judges and authorities of the States Parties shall enforce the foreign law in the same way as it
would be enforced by the judges of the State whose law is applicable...” Referring to this rule, the Prosecutor told
the Supreme Court of Justice that “Article 2 of the above-mentioned Convention... came to establish the theory of
legal use, under which national judges are forced to apply foreign rules as judges of the place whose law applies
would...,” later adding: “...Article 2 lacks rules that directly regulate which law applies, but merely establishes
interpretative guidelines for foreign law, requiring judges and authorities of the States Parties to interpret the rules as
the judges of the State whose law applies would” (Cfr. Opinion of the Prosecutor General, dated 7/10/99, in “Moka
S.A. v. Graiver David on Succession proceeding”).
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“Given that the judgment of January 3, 2012, together with the amplification and
clarification put an end to a proceeding to establish the parties’ rights, deciding the merits of
the case in the last ordinary proceeding, it is evident that judgment from the court of appeals
produces material and formal res judicata, which is when a cassation appeal may be pursued,

precisely because the proceeding has concluded.”

The Provincial Court of Justice of Sucumbios also explained why a cassation appeal does

not preclude a judgment from being res judicata, as that institution operates in Ecuador:

“Since the Cassation Act (1992), Ecuadorian law has repeatedly found, in at least a
dozen cassation rulings, which are mandatory precedent, that Art. 2 of the Cassation Act
means that “the extraordinary appeal [cassation] is appropriate only after a ruling has been
issued that puts an end to the proceeding, producing the effect of formal and substantive res
judicata, that is to say, a final and definitive decision, such that the same parties—identity of
the parties—cannot renew the suit in which the same thing, amount or fact is in dispute, based
on the same cause of action, reason or law—identity of the subject matter—issued in a

proceeding that establishes the parties’ rights.”!’”

It is not necessary here to quote doctrine or to analyze analogous precedent: the court of

appeals itself, which heard the case in the final ordinary

"It should be mentioned here that under Art. 19, second paragraph, of the Ecuadorian Cassation Act, “If a cassation
ruling is repeated three times, it will become mandatory and binding precedent for the interpretation and application
of laws, except on the Supreme Court itself.” That is why in the cited paragraph the Sole Division referred to the
“mandatory” nature of the decision reached in “at least a dozen cassation rulings.”
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proceeding, explicitly said, with no room for doubt, that the issue is res judicata, and that it

was precisely because the judgment had that status that the door was then open for

Chevron Corp. to file its cassation appeal.'® Under Ecuadorian law, that extraordinary appeal

may only be pursued against judgments that are formally and substantively res judicata.

But it was not only in the amplification of January 13, 2012, that the Sole Division of the
Court said that the issue was res judicata—in two later decisions, February 17, 2012 (Exhibit
7)" and March 1, 2012 (Exhibit 8).” the court said the same thing.

In the first decision, the court analyzed a request by Chevron to be released from the
obligation of posting a bond required by law to stay the enforcement of the judgment. However
misguided it was for a company of such size, with quarterly earnings of billions of dollars, to
request such a release, the Sole Division still analyzed the defendant’s arguments—that an
interim award in a proceeding in which the plaintiffs are not a party supposedly prevented
enforcement of the judgment—and rejected them because they were without legal merit and,
consistent with what the court had already stated in the prior decision of January 13, 2012, in the

sense that the judgment was res judicata, it ordered that copies be made so that the trial court

could move forward without further proceedings to enforce the iudgment.21

Even more explicitly, in the following decision of March 1, 2012—in response to

Chevron’s argument that a second interim award

" In a decision issued on February 17, 2012, the same court later admitted the extraordinary cassation appeal .

" A duly apostilled copy is attached hereto as an Exhibit. This decision also contains the admission of the
extraordinary cassation appeal Chevron filed.

% A duly apostilled copy is attached hereto as an Exhibit.

2! Entirely consistent with the terms of Art. 8 of the Ecuadorian Cassation Act, which orders that ““... copies be
transferred to the judge or court with jurisdiction to enforce the judgment.”
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supposedly prevented enforcement of the judgment—the Court said: “This Division will not re-
address the arguments on the merits because they were analyzed in the [trial court and court of

appeals] judgments. These arguments will not be taken into account because there is a

judgment, with the authority of res judicata, that analyzes the judicial evidence and reaches a

decision about these matters, and this is not the time to again debate the courts’ appreciation of

the evidence res judicata.”?® The court also analyzed the constitutional arguments on equality
before the law (if, in order to stay enforcement of a judgment a party must post a bond, then why
should a company like Chevron be allowed to achieve the same effect using a decision issued in
a remote arbitral proceeding to which plaintiffs are not even a party?) and ended the decision

stating—at the plaintiffs’ request—that:

“this order constitutes, for all purposes and procedural requirements, the declaration

that the decision issued at this level of jurisdiction is enforceable.”?

The concept addressed in the above decisions is also supported by renowned Argentine
writers. Maria Elsa Uzal states that “Art. 517 of the Code of Civil Procedure, in addition to
controlling indirect jurisdiction, requires that the judgment must have [become] res judicata in
the State that rendered it (subsection 1). This means that it is final, that it is definitive and,

therefore, that it not susceptible to an ordinary appeal.”**

Likewise, this National Civil Court of Appeals has stated, regarding this specific point,

that what must be proved to allow the exequatur is “... whether the judgment may

** Emphasis added.

» We will address this again when discussing the requirement of Art. 3(c) of the Convention on Extraterritorial
Validity of Judgments.

** Cfr. Uzal, Maria Elsa, Solucién de Controversias en el Comercio Internacional [Solution of Controversies in
International Commerce], Ad Hoc, Bs. As., 1992, p. 36. Emphasis added. Also Colombo and Kiper state that
exequatur would only be prevented by a pending ordinary appeal (Cfr. Cddigo Procesal... [Code of Procedure...], V.
IV, p. 578).
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be subject to any ordinary appeal and, if so, whether that appeal has been filed and what the

outcome was, or, if not, proof that the deadline for filing the appeal has lapsed...”*

Along the same lines, Boggiano states that ““if the judgment is final, even though it may

be challenged in an extraordinary appeal, as in our country, it may be recognized.””*°

To conclude, the judgment rendered by the Sole Division of the Provincial Court of
Justice of Sucumbios is res judicata and the fact that an EXTRAORDINARY CASSATION
APPEAL is pending before the Ecuadorian Superior Court of Justice does not, as we have

already seen, prevent this recognition proceeding from moving forward.

(viii) PUBLIC POLICY (section h)

“They are not manifestly contrary to the principles and laws of the public policy (ordre

public) of the State in which recognition or enforcement is sought.”

There is no loophole that would lead to the conclusion that a judgment such as the one
entered by the courts of Ecuador, ordering the defendant to pay for damage caused by the
unlawful acts of its legal [predecesor], is in any way inconsistent with the with the principles that
underlie the Argentine legal system. Quite the contrary, the solution is perfectly consistent
not only with Argentine legal rules but also with the more general guiding principles that
inspire it: in fact, as our Supreme Court of Justice has said, the right to be fully

compensated

¥ Cfr. Civil Court of Appeals, Division H, “Freiré Guapo Garcao Femando M. v. Arrellano Laura E.,” decision of
August 13, 1997, [LL 1998-B, 176]. Emphasis added.

%6 Cfr. Boggiano Antonio, Derecho Internacional Privado [Private International Law], Depalma, Buenos Aires, 2™
Edition, 1983, V. II, p. 1333 (quoted by Uzal).
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as a result of a violation of the alterum non laedere principle has roots in Article 19 of our

Constitution.”’

The Argentine court must compare the material solution the foreign court reached
to the spirit or the general principles of our own legal system. The Argentine court does not
ensure that the laws of the foreign country that the court applied are replicated here in our
own legislation, nor does the Argentine judge regulate the way the foreign judge applied
those laws or the scope of those laws. And even if the foreign court applied Argentine law to
decide the case, the Argentine court may not judge how that law was applied, as long as—
of course—the foreign court did not violate the exclusive jurisdiction of Argentina, as

explained above in the section on “international jurisdiction.”28

Not even an analysis of compatability with local public policy can open the door to

an analysis on the merits.”’

Finally, public policy must also be analyzed from the strictly procedural view. The matter
already discussed of the summons to appear in court—whether it was made in a regular manner
substantially similarly to the service established in the destination State, as well as whether the

defendant’s right to present its case was respected—take on importance here.

2T Cfr. CSIN, “Santa Coloma”, Fallos 308:1160.

2 Cfr. Boggiano, op. cit, volume I, page 486; the author says: “Not even when the foreign court has applied
Argentine substantive law is its decision subject to review through recognition or exequatur; nor is it appropriate to
review the conflict-of-law rules applied by the foreign court. So whether the foreign court applied Argentine
conflict-of-law rules does not affect recognition; the court need not even apply equivalent conflict-of-law rules.
Respect for the foreign decision includes respect for the conflict-of-law rules applied by the court that rendered the
decision.”

** Boggiano emphasizes that the analysis of whether this requirement has been met must never lead to an analysis of
the merits of the foreign judgment. “The review—he points out—refers to the material resolution of the dispute
regarding its effectiveness or enforcement strictly in the country. This is why a substantive comparison between that
resolution and the spirit of Argentine law is required.”
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Regarding these requirements, we refer to the explanation made above regarding
fulfilling the requirements of Article 2 (e) and (f) of the Convention, and we also refer to the
explanation below regarding the documentation showing the effective observance of these

reasonable requirements (section 3 (b) of the Convention).

II1.2. ALL OF THE REQUIREMENTS OF ARTICLE 3 OF THE CONVENTION
ARE MET

Following the same methodology as was used to analyze the requirements of Article 2 of
the Convention, we will also analyze here, section by section, how each of the legal requirements

are fully met.

(1)

“a. A certified copy of the judgment, award or decision”

Duly observing the requirements of the *“Hague Convention Abolishing the
Requirement of Legalization” (1961), the following documents are attached: the trial judgment
entered by Judge Nicolds Zambrano on February 14, 2011 (Exhibit 2) and the clarification order
entered by the same judge on March 4, 2011 (Exhibit 3).

The court of appeals’ judgment entered by the Provincial Court of Sucumbios on January
3, 2012 (Exhibit 4) and the respective expansion order dated January 13, 2012 (Exhibit 5), also

meet the Convention’s requirements.

These are the four decisions that we mentioned in the “Purpose” section of this

motion as “the judgment” whose recognition is sought under the terms of the “Inter-

American
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Convention on the Extraterritorial Recognition of Foreign Judgments and Awards,” signed

and ratified—as explained above—by both Ecuador and Argentina.

(i)

“b. A certified copy of the documents proving that the provisions of items (e) and (f) of

the foregoing Article have been complied with”
Recall that Article 2(e) requires that the defendant has been served notice in a
substantially similar manner to the service required by the law of the destination State, while

paragraph (f) requires that the parties’ right to present their case was ensured.

Now, Article 3(b) requires [the judgment creditor] to attach the documents necessary to

show that those requirements have been met.

For the purpose of showing that service of process has been made, we attach Exhibit 9,

which shows that Chevron Corporation was served. According to these documents, service of

the complaint and all attachments was made on July 11, 2003, at 2:22 PM.

[These documents] also show that along with the summons, Chevron also received
“Certified copies of the 78-page file containing the complaint and Exhibits thereto....”
Everything necessary so Chevron could fully exercise—as it in fact did—its right to present its

case when answering.

As additional information, we also attach—always duly apostilled to certify

authenticity—orders issued by the President of the Superior Court of Justice of
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Nueva Loja (Exhibit 9), dated September 4, 2003 and October 8, 2003, which show that

Chevron Corporation was duly served.*

Regarding respect for defendant’s right to present its case, the following documents are

attached:

- Full record of the hearing in which Chevron answered the complaint (Exhibit 9).

- Appeal brief of the final judgment (Exhibit 10).

These documents show that Chevron Corp. had the opportunity to raise any

defenses it considered appropriate, to argue all orders without any factual or legal

obstacles, to offer and submit evidence to support its assertions and rebut this party’s

assertions and to request a comprehensive review of the trial court’s judgment at the court

of appeals.
(iii)

“c. A certified copy of the document stating that the judgment, award or decision is

final or has the force of res judicata”

Referring to the res judicatarequirement that the judgment must be res judicata, Palacio

states that “Evidence of this circumstance must be contained in a certified copy of the decision

declaring that the judgment is final or has the force of res judicata.”31

3% These two orders showing that Chevron Corp. was duly served are also included in the Exhibit.
3 Cfr. Palacio, Lino E., op. cit. volume VII, pages 320/21.
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In the same vein, Couture states that ““... as the act is typically a jurisdictional one, the
declaration of certainty regarding the final and definitive nature of judgment, granting it the

force of res judicata, must be issued by the court that rendered the judgment.”**

It is important to highlight in this section that the declaration that the judgment is

res judicatawas issued by the same court that issued the judgment, and that this declaration

is included in instruments whose specific content and true nature we already mentioned

when discussing the fact that the requirements of Article 3(a) have been met and also in

section II1.1. on Article 2(g).

For these specific purposes, not only is the expansion order of January 13, 2012

(Exhibit 5) important, but also the two subsequent orders entered by the same court on January
17 (Exhibit 7) and March 1, 2012 (Exhibit 8), which are also attached—always duly

apostilled—specifically to meet the supporting document requirement of this paragraph.

IV. JURISDICTION. CONNECTION WITH THE LOCAL FORUM AND REQUEST BY
THE PARTY SEEKING EXEQUATUR

a. The petition for recognition of a foreign judgment, known as exequatur ancillary
proceedings, must be filed with the appropriate trial court (Article 518 CPCCN), according to the
rules on jurisdiction, based on location and subject matter, under Article 5 of CPCCN and the

provisions of decree-law 1285/58 on the Organization of the National Courts.™

32 Cfr. Couture, Eduardo J., Fundamentos del Derecho Procesal Civil [Introduction to Civil Procedural Law],
Depalma, Buenos Aires, 1997.

3 Cfr. Boggiano, op.cit, volume I, page 490; id. Gozaini, Osvaldo, Procedural Code..., La Ley, 2002, volume III,
page 74; id. Palacio, Lino E., Derecho Procesal Civil [Civil Procedural Law], Abeledo- Perrot, volume VII, page
327. The latter also states that ““Federal courts may also have jurisdiction when, under the relevant constitutional
and statutory provisions, a case must be heard there because of the subject matter or the parties.”” In the present
case, as
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Decree-law 1285/58 establishes in Article 43 that “Civil trial courts in the City of Buenos Aires
will hear all matters governed by civil laws whose recognition has not been expressly assigned
to judges of a different forum™ and then that rule establishes that “They will also hear the

following cases: [...] (b) Cases seeking compensation for damages caused by unlawful acts.”

Current case law also recognizes the applicability of Article 43 of decree-law

1285/58—to facts in the complaint filed abroad—for the purpose of assigning domestic

jurisdiction at the judgment-recognition stage.34

It is true that the Supreme Court of Justice recently affirmed the position that matters
involving the protection of the environment must be heard by the local authorities in the affected
jurisdiction.®® That position, however, cannot be applied in this case, since the environmental
damage occurred outside of Argentina—and its effects did not extend anywhere within our

borders—so for the purpose of the cited cases, there are no local courts to resort to. And

obviously for the same reason this is not a case of inter-jurisdictionality (in the sense that the

damage

an analysis of the case background shows, neither of those two variables result in federal jurisdiction: the underlying
issue involves liability derived from unlawful acts and the parties are private parties.

** Cfr. CNCiv.Com.Fed., Division II, “Clarkson Hyde LLP v. Otero Monsegur Maria Antonia on Exequatur,” on
September 3, 2009. This was a case in which the Federal Civil and Commercial Court acted first, but then declared
that it did not have jurisdiction and transferred the case to the National Civil Court, which in turn declined to hear
the case, transferring it to the National Commercial Court, which also declined to hear the case. Finally, the Court of
Appeals in the district that first declined the case ruled that the National Civil Court definitively had jurisdiction,
since the subject matter of the litigation involved professional services, which Article 43 of decree-law 1285/58
reserves for that court.

35 Cfr. CSIN , in re, “Benzrihen Carlos Jorge et al. v. Industrias Magromer Cueros y Pieles S.A.,” dated 9/21/10.
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affects two or more provinces) activating the jurisdiction of federal courts, according to the

position the Supreme Court adopted in that decision.*®

Having clarified that, we must highlight that a mere reading of the Ecuadorian
judgment clarifies that this case involves compensation for damage caused by “unlawful
acts” for which defendant is civilly liable due to its action or omission. This is the subject

matter of this litigation. In this case there is no contractual link of any kind between

plaintiffs and the oil company, and there are no factual or legal elements that would

militate for removing the case from the clear scope of application of the cited rule (Article

43(b) of decree-law 1285/58).

And this supports the conclusion that Your Honor, as National Civil Trial Judge, has
jurisdiction over this case, a conclusion that is affirmed by Article 7 of General Environmental
Law No. 25675, which establishes the jurisdiction of *“ordinary courts depending on the
territory, the subject matter or the persons.” Article 32 of that Law then provides that

“Environmental jurisdiction of courts is that prescribed by the ordinary rules of jurisdiction.”

Finally, it is appropriate to highlight that, under the rules analyzed, the fact that defendant
is a company with a commercial purpose does not affect the jurisdiction of the national civil
courts. According to recent decisions, cases concerning damages caused by unlawful acts fall

under the jurisdiction of the National Civil Trial Courts in Buenos Aires, since the capacity of

the parties

%% In the decision mentioned in the preceding footnote the Court wrote—by reference to the arguments of the
Attorney General: “[...] it is appropriate to remember that the Court through different prior decisions has established
certain guidelines for determining whether federal courts have jurisdiction because a case involves the environment.
First, the court must determine what territory has been affected, because, as the national legislator has provided, the
case must involve an inter-jurisdictional environmental resource (Judgments 327:3880; 329:2316), or a geographical
area that extends beyond the provincial border, i.e., it must cover more than one state, provincial, city or
international jurisdiction, since it must concern a matter that involves environmental problems shared by more than
one jurisdiction (Judgments 330:4234; 331:1679).”
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does not modify the nature of the legal relationship that gives rise to the liti,qation.3 7

b. In the judgment enforcement stage in Ecuador, the court issued certain_decisions

expressly involving assets of Chevron Corp. in Argentina (these decisions, dated October 15

and 25, 2012, were part of the letters rogatory—duly apostilled—added to the record in the

related action).

That fact clearly shows the case’s direct connection with the local forum, which

justifies the formal opening of this jurisdiction.

Without prejudice to that factor concerning the existence of assets belonging to the
judgment debtor in Argentina, the truth is that the connection to the local forum may also be

justified from many other perspectives.

¢. As an aspect that also appears connected with Your Honor hearing the case or, more
precisely, with the modality of the petition activating those jurisdictional acts, it must be stated
that the request for recognition of a foreign judgment need not be made through letters rogatory

from a foreign judge.

Colombo and Kiper state that Articles 517 et seq. of the Code of Civil Procedure address
“..an autonomous proceeding, independent from the judgment whose enforcement is

sought.”**

Sentis Melendo remarks that very same nature: “It is an autonomous action. This is not

an action subordinated to the one brought to obtain the judgment

7 Cfr. CNCiv., “Proyecto del Atlantico S.A. v. Rosetti Victor J. on damages on jurisdiction,”

of 10/19/11.

3 Cfr. Colombo and Kiper, Cddigo Procesal Civil y Comercial de la Nacion-Anotado y comentado [Civil and
Commercial Procedural Code. Annotated and Commented], La Ley, volume IV, page 579.
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whose enforcement is sought or the judgment the petitioner seeks to have recognized as res
judicata in the country.”*

Because of this autonomy, the letter rogatory is unnecessary, since this case is not about
“complying with” a foreign judge’s order, but instead filing a new suit with a different
procedural purpose all its own: examining whether the judgment is equivalent to a final local

judgment. Which is why the normal and typical procedure to commence it is “a complaint filed
2740

directly with the court that has jurisdiction to grant it.

In a similar vein, discussing a decision by the Civil and Commercial Court of Appeals of
Rosario, Ciuro Caldani states that the appropriate way to file an action for recognition and
enforcement is by request from the party, whose “direct presence” in the case, from a subjective
viewpoint, is consistent with the provision that the request must be made before a trial
court (as established by Article 518 of the Code of Civil Procedure) and with the relevance of
the act of the final judgment. On the other hand, he points out, the letter rogatory is the proper
and necessary way when a case involves requests for judicial assistance regarding notices,

receipt of testimony or other kinds of judicial “proceedings” of lesser importance.*'

In turn, Boggiano highlights the importance in this type of procedure of the “party’s

request,” stating that the complaint “... may be requested by the interested party or through

letters rogatory.”*

¥ Cfr. Sentis Melendo, S., La sentencia extranjera (Exequétur) [Foreign Judgment (Exequatur)], Ediciones
Juridicas Europa- América, Buenos Aires, 1958, page 149.

40 Cfr. Sentis Melendo, S., op. cit., page 127.; the author states at the beginning of Chapter V, which exclusively
analyzes this issue: “The exequatur proceeding may be filed three different ways: an action filed directly with the
court with jurisdiction to grant it, the diplomatic channel, and letters rogatory. The normal procedure is the first
one” (emphasis added).

1 Cfr. Ciuro Caldani, Miguel A., Un caso de Derecho Procesal Internacional Privado [A case of international
conflict of laws], in ED 112-411 [Comment of “Sociedad Andénima Comercial e Industrial v. Industrias Walter on
complaint of enforcement of judgment, Letters Rogatory of Santa Cruz de la Sierra, Bolivia” decision]. The decision
in itself is not important from a legal standpoint. It addresses an anomalous procedural situation that, according to
the commentator, originated with “... the mistaken use of letters rogatory by the Bolivian judge,” who “‘to request
enforcement of a judgment introduced the confusion that the two Rosario courts attempted to resolve each by a
different means.”

2 Cfr. Boggiano, op. cit., volume I, page 490.

24
CERT. MERRILL VER: JD



Case 1:11-cv-00691-LAK-JCF Document 2114-4 Filed 10/24/18 Page 53 of 164

[stamp] NATIONAL CIVIL COURT NO. 61- FEDERAL CAPITAL

[stamp] PAULA GEROLA — CERTIFIED TRANSLATOR - LANGUAGE ENGLISH
Lic. T XIV F 388 —[illegible] Reg. C.T.T.C.I. No. 5073

Palacio also clearly states that “...the interested party may directly request this action or

may request it through diplomatic channels using letters rogatory.”*

This issue was already debated in the “Cri Holding” case mentioned above, in which the
defendant tried to get the Court to reject recognition, claiming the procedure was irregular since

it had not been initiated with letters rogatory. The Court disagreed.

In that respect, in her opinion the Prosecutor General argued to the Commercial Court of
Appeals:

“In my view, the court must also reject the argument that the procedure was irregular,
since the exequatur may be filed by the interested party or through letters rogatory, as
understood by approved doctrine (Boggiano). In this case, although the foreign court did not
issue a letter rogatory, the interested party did request exequatur.”**

The Court later issued a similar decision, stating: “Finally, the interested party requested

exequatur, so the fact that it was not brought through letters rogatory is not a barrier.”*

V. ADDITIONAL CONSIDERATIONS ABOUT THE
VIABILITY OF THE EXEQUATUR AGAINST
CHEVRON CORPORATION.

At one point, Chevron got a New York District Court, presided by Judge Lewis Kaplan,

to issue an unusual universal injunction, by which the judge prohibited enforcement of the

judgment

* Cfr. Palacio, op. cit., volume VII, page 327.

* Cfr. Opinion No. 113114 from the record of the Prosecutor General’s Office before the National Court of Appeals
in Commercial Matters for the City of Buenos Aires, dated 9/14/06 and signed by the then head judge, Alejandra
Gils Carbo.

S Cfr. CNCom., Division E, “Cid Holding Inc. v. Compaifiia Argentina de Comodoro Rivadavia,” of 9/22/06.

25
CERT. MERRILL VER: JD



Case 1:11-cv-00691-LAK-JCF Document 2114-4 Filed 10/24/18 Page 54 of 164

issued by the Ecuadorian courts anywhere in the world. That global injunction was entered on

March 7, 2011, i.e., a couple of weeks after the trial court’s judgment.

As is evident without further discussion, Judge Kaplan’s injunction was legally

preposterous unlike no other.

As could be expected, the measure, which analyzed the issue with only the slightest
common sense, was short lived, since on September 19, 2011, the Court of Appeals for the
Second Circuit in New York first fully vacated [Kaplan’s injunction] in a summary decision
(decision attached—duly apostilled and translated, with the respective certificate of

authenticity—as Exhibit 12), and then sharply undermined it from a legal perspective by

explaining the Court’s arguments for vacating on January 26, 2012 (decision attached—duly

apostilled and translated, with the respective certificate of authenticity—as Exhibit 13).

Nothing remains of the decision preventing plaintiffs from trying to enforce the

judgment outside of Ecuador.

Not to mention that even if that order were in effect, nothing would prevent plaintiffs
from filing this recognition action, since a U.S. judge cannot tell a judge from a different country

how to respond to a request of this nature. The arguments on this matter in the January 26, 2012

ruling are eloquent.

In addition to Chevron’s scandalous forum shopping in the United States, it is important
to stress, because it highlights the importance of its decision, that the Court of Appeals for the
Second Circuit in New York is the U.S. court that has been hearing the case since the first stage

of the litigation (1993-2002), when Chevron successfully argued
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that the proper jurisdiction for hearing the environmental suit, which the plaintiffs

originally filed in New York, was Ecuador, which also offered a suitable and transparent

judicial system. At the time, Chevron supported this argument with countless opinions

from Ecuadorian jurists (he decision issued by the Court of Appeals on August 16, 2002, in

which the court granted Chevron’s motion that the suit be heard in Ecuador, attached as Exhibit

14—always duly apostilled and translated, with the respective certificate of authenticity).

Of course to agree to grant the motion, the Court of Appeals required Chevron to not only
waive the prescription period (so that the nine years lost in the United States did not harm the
viability of plaintiffs’ actions), but also to formally and expressly agree that it would observe

whatever decision the Ecuadorian courts reached.

And Chevron formally and expressly promised the courts of its country that it

would observe whatever decision the judges of Ecuador reached.

Faithful to its ways, Chevron tried to get wiggle out of that commitment, but once again
the Court of Appeals for the Second Circuit in New York corrected things and “reminded”

defendant that it would be held to its promise.

In a March 17, 2011 decision (attached as Exhibit 15, duly apostilled and translated—
with the respective certificate of authenticity), the Court of Appeals stated:

“Chevron Corporation claims, without citation to relevant case law, that it is not bound
by the promises made by its predecessors in interest Texaco and ChevronTexaco, Inc.
However, in seeking affirmance of the district court’'s forum non conveniens dismissal,

lawyers from ChevronTexaco appeared
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in this Court and reaffirmed the concessions that Texaco had made in order to secure
dismissal of Plaintiffs’ complaint. In so doing, ChevronTexaco bound itself to those
concessions. In 2005, ChevronTexaco dropped the name ‘Texaco’ and reverted to its original
name, Chevron Corporation. There is no indication in the record before us that shortening its
name had any effect on ChevronTexaco’s legal obligations. Chevron Corporation therefore
remains accountable for the promises upon which we and the district court relied in

dismissing Plaintiffs’ action.”

In Exhibit 15 Your Honor can see that the Court of Appeals made these remarks to
clarify the Background section, where it stated that “Texaco also offered to satisfy any

judgments in Plaintiffs’ favor.”

The arguments in this section serve as a referential framework and explanation about the
context in which the plaintiffs have requested this exequatur. They describe important
circumstances that expose Chevron’s systematic strategy of ignoring judicial decisions that are

against its interests, regardless of what country issues them.

VI. RELATED ACTIONS.

For the purposes of this exequatur and recognition of foreign judgment proceeding we
inform the Court that “Aguinda Salazar Maria v. Chevron Corporation on preventive
measures” is a related action (Case No. 91814/2012). The related proceedings were initially
filed before Civil Trial Court No. 61. However, after the recusal raised by the defendant, the
proceeding was then transferred to Court No. 98. Both courts claimed they lacked jurisdiction, so

the case was sent up to the Court of Appeals.
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Regardless of which court the Court of Appeals ultimately assigns that case to, it is clear
that for reasons of good procedural order and unity, both cases (preventive measures and

exequatur) must be handled jointly, since they are different stages of the same case.
Article 49 of the court’s rules requires that outcome, stating that if a case involves
preliminary preventive proceedings, then the court that heard the case first must hear the main

casc.

VII. COURT COSTS.

In their country of origin, plaintiffs are exempt from paying any type of expense, fee,
bond, etc., and this was declared in the letters rogatory used in the related case “Aguinda
Salazar Maria v. Chevron Corporation on Preventive measures” (Case No. 91814/2012),

initially pending before Trial Court No. 61.

In his decision of November 6, 2012, the judge of that court exempted plaintiffs from
paying the mentioned items.

That noted, we only add that Article 5 of the Convention—which takes precedence over
domestic law—clearly states: A declaration in forma pauperis recognized in the State of origin of

the judgment shall be recognized in the State of destination, so since the [Ecuadorian court]

affirmed that plaintiffs are exempt from court fees, costs, bonds or any other type of

procedural expense in_their_country, it is not appropriate at this stage to require the fees

established in our country under law No. 23898.

And, in any case, in the remote event that the situation in the country of origin changes or
that due to any cause arising after this filing plaintiffs are required to pay the fees established

under law No. 23898, we assert that the amount to be paid, considering the nature
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of the action filed, is the amount established in Article 6 of that law for cases of undetermined

amount.

In the cited case “Reef Exploration” the court found the recognition of foreign judgment
sought was of “undetermined amount.” And at the extraordinary appeal stage, on that specific
point the Supreme Court of Justice—relying on the arguments of the Attorney General—
rejected a party’s request that the amount assigned to the proceeding be the amount of the

foreign judgment.*°

VIII. FEDERAL ISSUE.

If this Court dismisses this party’s petitions in whole or in part, then we raise the
existence of a federal issue for the purpose of appealing to the Supreme Court of Justice under

the terms of Article 14 of Law No. 48 and other applicable laws.

In fact, a party may turn to the Supreme Court if a case involves the interpretation and

application of international treaties and the lower court’s decision runs counter to the provisions

of those instruments raised by the party.*’ *

* Cfr. CSIN, judgment of 2/21/06 [LL 2006-Q 429]. It must be clarified that although the court classified the case
as one of “undetermined amount” for the purposes of ordering [attorneys’] fees, within the framework of Article
6(a) of law No. 21839, that classification also applies under the terms of law No. 23898 on court fees. It is, in fact,
inconceivable that a case could be of “undetermined amount” for the purpose of attorneys’ fees, but, on the contrary,
of a determined amount for the purpose of court fees. In that regard, see CNFed. Mar del Plata, “Far Eastern
Shipping Company v. Arhenpez SA.,” of 12/4/09, where the court held that: ““... the Supreme Court has affirmed the
declaratory nature of the mentioned (recognition) procedure, stating that the translation in a document authorizing
summary collection proceedings that would allow it to be admitted as such in our territory through exequatur does
not in and of itself entail any monetary discussion” (emphasis added).

An opinion that extends the conclusion in “Reef” to court fees may be found at:
http://marval.com.ar/Publicaciones/MarvalNews/ArticuloMN/tabid/96/language/es-AR/Defaultaspx?ItemID=786

7 Cfr. CSIN, in_re., “Vargas Lerena Alvaro v. Cadena Pais Producciones Publicitarias S.A. on collection
proceedings,” of March 2, 2011; id. Judgments 318:2639; 315:1848; 312:152, among others.

* Cfr. CSIN, in re, “Riopar S.R.L. v. Transportes Fluviales Argenrio S.A.” (R- 165.XXXII), of 10/15/96 [ED 171-
539].
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IX. DOCUMENTARY EVIDENCE

To be clear, all attached documents bear the apostille created under The Hague

Convention (1961).

Exhibit 1: Power of attorney, the original of which appears in the record of case
“Aguinda Salazar Maria v. Chevron Corporation on preventive measures” (file
No. 91.814/2012).

Exhibit 2: Trial court’s judgment entered on February 14, 2011.
Exhibit 3: Clarification to trial court’s judgment entered on March 4, 2011.

Exhibit 4: Judgment rendered by the Sole Division of the Provincial Court of Sucumbios

on January 3, 2012.

Exhibit 5: Judgment rendered by the Sole Division of the Provincial Court of Sucumbios

on January 13, 2012.
Exhibit 6: Full record of the hearing in which Chevron answered the complaint.

Exhibit 7: Judgment rendered by the Sole Division of the Provincial Court of Sucumbios
on February 17, 2012.

Exhibit 8: Judgment rendered by the Sole Division of the Provincial Court of Sucumbios

on March 1, 2012.

Exhibit 9: Documents showing that the complaint was in fact served on the defendant, as

well as the court orders that were formally fulfilled in that process.

Exhibit 10: Appeal brief of the final judgment.*’

4> This motion includes all of binders 2067 and 2068; and starts with binder 2066, which is part of Exhibit 3.
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Exhibit 11: Copy of the judgment stating that the plaintiffs are proceeding in forma
pauperis, as well as the fact that they are not subject to any fees of any kind (e.g., charges, bond,
etc.). The original is included in the record of case “Aguinda, Salazar Maria v. Chevron
Corporation on Preventive measures” (Case No. 91814/2012), while that decision was an
integral part of the letters rogatory made therein.

Exhibit 12: Judgment—apostilled and translated, with the relevant certificate of
authenticity—of the decision issued on September 19, 2011, by the Court of Appeals for the
Second Circuit in New York.

Exhibit 13: Reasoned judgment—apostilled and translated, with the relevant certificate
of authenticity—issued January 26, 2012, by the Court of Appeals for the Second Circuit in New
York, regarding the September 19 decision.

Exhibit 14: Judgment—apostilled and translated, with the relevant certificate of
authenticity—of the decision issued on August 16, 2002, by the Court of Appeals for the Second
Circuit in New York.

Exhibit 15: Judgment—apostilled and translated, with the relevant certificate of
authenticity—of the decision issued on March 17, 2011, by the Second Circuit Court in Appeals
of New York.

We also offer as documentary evidence the entire record in the related case “Aguinda
Salazar, Maria v. Chevron Corporation on Preventive measures” (Case No. 91814/2012), as

well as the record in the underlying case, to the extent relevant.

X. AUTHORIZATIONS

The following attorneys are authorized to see the case record: Leandro J. Caputo (Volume
No. 64, page No. 827); Martin Saldico (Volume No. 103, page No. 337); Matias Mendioroz
(Volume No. 100, page No. 704); and Mr. Agustin Brugo (ID No. 32173433); Maria Belén
Capalbo
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[stamp] PAULA GEROLA — CERTIFIED TRANSLATOR - LANGUAGE ENGLISH
Lic. T XIV F 388 —[illegible] Reg. C.T.T.C.I. No. 5073

(ID No. 34384041); Matias Medici (ID No.35140218); Luciano Litre Martinez (ID
No. 34211514); and Juan P. Pascucci (ID No. 34564537).

XI. PRAYER FOR RELIEF

Based on the above, we ask Your Honor to:

1) Consider the plaintiffs as having appeared in the proceeding and having established the

above domicile.

2) After performing the service required by law, render a judgment recognizing the

underlying decision, finding it equivalent for all purposes to a local judgment. Costs to be borne

by defendant.

Respectfully submitted.

JUSTICE SHALL BE DONE.

[signature] [signature] ’
ENRIQUE BRUCHOU CARLOS MARIA ROTMAN
ATTORNEY ATTORNEY
CPACF, V.41, P. 928 Volume 30, Page 544
[signature] , [signature]
RODOLFO A. RAMIREZ MARTIN BERETERVIDE
ATTORNEY ATTORNEY
CPACF, V. 7,P. 766 CPACF, V. 81, P. 927

CASI, V. XLIII, P. 252
TAX ID No. 20262814611
PREV. LEG. No. 3-26291461
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TRADUCCION PUBLICA/TRANSLATION :
APPEARS IN COURT. INITIATES EXEQUATUR
FROCEEDINGS. GROUPING OF ACTIONS,
[Seal: Civil Court No. 61, Movember 21, 2012, 1324] -
Your Hongy:==---=--- :
Enrigue Bruchow (Volume 41 Felio 928), as atormey-in-fact of the plaintiffs,

domiciled at José Manuel Abascal E 12-79 and Portete, City of Quito, Republic of
Ecuador, represented by Carlos Maria Rotman (Volume 30 Folio 544), Rodolfo A.
Ramirer (Volume 7 Folio 766) and Martin Beretervide (Volume B1 Folio 927), all of
them establishing domicile ad litem a1 Ing. Butty 275, 12* Floor, City of Buenos Aires,
respectiully allege: —-—- e
- LEGAL CAPACITY. -
The copy of the power of attomey granted by the plaintiffs to the undersigned for them

1o file these proceedings is hereto attached as Exhibit 1. Even though it is swom on

aath that the such power of anomey is effective and true, it is also noted that the original

instrument  duly legalized with an apostille under the applicable international

g-
a@

regulations- is added 1o the related proceedings “Aguwinda Salazar Maria of Chevron

Corparation s/ Medidas precawtorios” [Aguinda Salazer Maria vs/ Chevron
Corporation on Injuncrions] (Record S1814/2012). -

The power ol altorney was granted pursuant to the provisions of the “Inter-American
Convention on the Legal Regime of Powers of Attorney to be Used Abroad™, adopted
at the First Infer-American Specialized Conference on Private International Law
(CTOIP-I) held in the Republic of Panams in 1075,

LI PURPOSE.

On behalF of plaintiffs, pursuant to the provisions of the “fnter-American Convention
on Extraterritorial Validity of Foreign Judgments and Arbitral Awards " —signed and
acknowledged both by Argentina and by Ecuador’- we hereby file an action for the

acknowledgement of the validity of a foreign judgment against Chevron Corporation

" Approved in our couniry by Aot Mo, 72550 JADLA XLH- A, page 46; Official Gazette October 20,
I1987]. In Ecuador, the Convention was approved by Supreme Decres Noo 472, published in Official
Record 827 on June 18, 1975 — - —rermrraees
* Approved in our coumry by Act Mo, 22921 [ADLA XLI- D, page 381%; Official Gazette September

29, 1983 ). In Ecuador, the Convention was approved by Exeewtlive Decres Mo, 853, published in O/icial
Record 240 on May 11, 1982, —---
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pronounced by the judicial authorities in the Republic of Ecuador comesponding 1o the
Legal Division of Sucumbios, in the procecdings “Adgaindn Marfa and ofher pariies
vs. Chevron Corporation”, identified in local records No. 002- 2003 {pending) and
20110106 {before the Single Court Room of the Provincial Court of Sucumbios). ----

Defendant's domicile has been established at 6001 Bollinger Canyon Road, San

Raman, California, United States of America,
Defendant owns property in the Republic of Argentina. to the extent that it has stated
hefore the repulators in it conntry, Tlinited States of America, that it is the owner of
100% of Chevron Argentina S.R.L. Furthermore. an attachment has even been levied
on some of the properly it owns in the country in relation to the related proceedings
mentioned above (Record 91814/2012). The fact that Chevron Corp, owns property in
the Republic of Argentina has already been argued and decided -and a hearing has even
been held with Chevron Corp. in the reconsideration then dismissed- by the legal
authority of origin, i.e.. the Judge in Eouador currently hearing the proceedings. All of

the above appears from the original documentation attached 1o the proceedings

fnfunciions, --=ess

As a result of the proceedings referred to above. defendant was ordered to pay the sum
of nincteen thousand twenty-one million five hundred and fifty two thousand United
States dollars (US$ 19.021,552.000) - as calculated by resolutions dated July 23rd,
2012 and July 30th, 2012- derived from the environmental damages caused in the
Ecuadorian Amazonia as a consequence of the oil activities performed by its former
company, Texaco Inc., with which Chevron Corp. merged in 2001, <=--—--mmeeeev

The judgrment of the Court of Original Jurisdiction was rendered on February 14th,
2011 {(Exhibit 2). and explained by resolution issued on March 4th, 2011 {Exhibit 3).
Moreover. the Single Court Room of the Provincial Court of Sucumbios, which
completely confirmed the judgment. was pronounced on January 3rd, 2012 (Exhibit
4). and supplemented and extended on January 13th, 2012 (Exhibit 5), -

All these judgments are duly legalized with an apostille under the “Hague Convention
Abalishing the Requirement of Legalization for Foreign Public Documents” (1961,
The following is worth noting: whenever this writing refers to “the judgment” the

acknowledgement of which is being requested, unless otherwise specified, the four
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JUAEMENLE, ===mmemraraenrs

HI- “CONVENTION ON EXTRATERRITORIAL VALIDITY OF FOREIGN
JUDGMENTS", -oecee

NLL COMPLIANCE WITH ALL THE REQUIREMENTS OF ARTICLE 2 OF
THE CONVENTION

The compliance with each of the subsections of article 2 of the Convention shall be

hereinafter individually deseribed, -—--—m-rmrme e e
(i) FORMAL REQUIREMENTS (a)----

“They must fulfill wll the formal requirements necessary for them to be deemed

authentic in the State of arigin".

As the documents were legalized with an apostille by the authorities of the State of

origin. they are certainly deemed “authentic™ in Ecuador, -
Article 5 of the Hague Convention Abalishing the Requirement of Legalization for
Foreign Public Documents sets forth that: When properly filled in. the apostille will
certify the awthenticily af the signaiwre, the capacity in which the person signing the
decyment has acted and, where appropriate, the identity of the seal or stamp which the
T S
(ii) TRANSLATION (b) eee---

“The judgment, award or decision and the documents aftocled thereto that are

required under this Convention must be duly transiated into the official language of

the State where they are 1o toke gffect"”, v emreeeeces

Mo explanation is needed in this case, as the documents whose acknowledgement is

requested have been issved in Spanish. which is alse the official language of our

country,

The translation required by the above-mentioned subsection is therefore inapplicable.

(i) LEGALIZATION {c] -
“They must be presented duly legalized in accordance with the law of the State in
whrich they ave to fake offsc® _ Ciaid

Both Argentina and Ecuador have signed and acknowledged the Hague Convention

Abolishing the Requirement of Legalization for Foreign Public Documenis (1961). -
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the Hague Convention-. “the legalization by the Argenting Minfstry nf ﬂ:rr?‘gn
Affairs is not required P

And whenever any such circumstance oceurs -acknowledgement by bc}h-}ou 'fﬁE%

This requirement is not necessary to the extent Article 9 of the Convention specifies
that “Each Contracting Stafe shall ioke ihe necessary steps to prevent the performance
of legalizations by irs diplomaiic or consulor agemis in cases where the present

Convention provides for exempiion”.

Additionally, article 5 of the Hague Convention (1961) establishes that *When properly
filled in, the apostifle will certify the aurhensicing of the sigrarure, the capaeity inwhich
the person signing the document hos acied and, where appropriate, the idenity of the
seal or stamg which the document BEArs", -e=-=—ssemer e ermr e ———

Accordingly, the Apostitfe -duly added to the judpment whose acknowledzement is

requested- is sufficient to meet this requirement.
(iv) INTERNATIOMAL JURISDICTION (d) --emrmmmrmmmmmmememmmenaees

“The judge or tribwnal rendering the judgment must have jurisdiction in the

infernational sphere to hear the matter and to render judgnient on it in accordmice
witl the faw of the Stafe i which the judenent, mvard or deciston is fo take effect”.
“lurisdiction in the international sphere” is deemed as *..the furisdiction af the judge

who rendered the judgment examined by the fudge who must acknowledge or enforce

When referring to the Spanish case analyzed by them, the concepts of Fernfndez
Rozas- Sanchez Lorenzo are mutatis mutandi applicable to the Argentine legal position

regarding this requirement. and mainly explained as follows:

“Internationn! judicial juvisdicion iy substontally different from navional judicial

Jurisdiction. Each state system hos several competent bodies, and each of them hears

* Pursuant 1o Mational Court in Commercial Mutters, Couni Room E, CRI Holding Inc. vs., Compadi
Argenting de Comodoro Rivadavin, September 220d, 2006, reereerremesssrmsass

¥ According to Weinberg de Roca, Inés M, Competeucia Internacional y Ejecucldn de Senteuclas
Evirmjerny, Asiren, 1994, page. 57. The author makes a distinction between “direct™ and “indirest”
Jurisdiction. In the first case, the State has the power 1o deem itself competent and judae certain
international dispuies: the judge is competent 1o pronounce judgment in an intemational actioa; In the
second case (“indireer” jurisiction), the judge hos the power to enforee the judgment, nol 1o pronpunce
it, This & why the exequatur proceedings or acknowledgement and enforcement of foreign judgments
relate to the “indirect” jurisdietion fiekd, As Gokdschmidt has stated, the fact that the judge Is Indirectly
competent “fiefps prodeciing the sun jurizdiction agatist foreige jurisdictions imvading i (aeeording o
Galdsclimidt W.. Derecho tntermocional Privade, Abeledo Perrar, 2009, page $98), «e-meemeemees

CERT. M
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some of the lowsuits on the basis of criteria within the meaning
[suspensive dots] Juternational judicial jurisdiction lies before notiona jﬁd:'r_:mf
jurisdhiction, because conflicts of national judicial jurisdiction only make sense when
the Spemish hodies ave internationally competent. On the other hand, conflicts solved
by netionally competent and imternationally competent authorities have a different
nufure: af a nolional level, the solution to these conflicts does not depend considerably
on the fundamental rights to effective legal protection and not o be left unprotected, ar
least to the same extent as conflicis solved by imernationally competent awthorities. I
the case of the latter. in general, the lack of furisdiction of the Spanish courts does mot
ensure that the fudges from other states will hear the case and, therefore, the effective
fegol proteetion lies as o fundamental concept of the regulation ™, «eeeee——.

On the other hand, “The control over inernational judicial jurisdiction is general and
exerted fn almost every legal system; it shall be aimed at defending the exclusive

jurisdiciion of the State and excluding any exorbicant furisdiction of the Siare of

PP ]
arigin .

The result of this examination will determine whether the Judge of the country in which

the acknowledgement is requested deems himself as competent to hear the exequatr

=

Firstly. it shall be determined whether the foreign Judge has not invaded a jurisdiction
belonging EXCLUSIVELY 1o the Argentine judges.

In this sense, in order to highlight the impertance of this examination, it has been stated
thal "The only thing that matiers o our low is that the fudgmenis rendered by
nan-compelent judges not he acknowledged on the basis that the national judges have

B

; According to José Carlos Ferndndez Rozase Sisto Sinchez Lorenzn, Oerecho intermacional Privade,
O T g

; According 1o Feoillade, Milion C, Lo Senencia Exirinfers, Abaca Publiching House, Bugnos Aires,
2008, page 137,
X According 1o Cortés, V., Derecho procesal eivil infernacional, "Revisia de Derecho Privada”,
Bascelon, 1981, page 148; quoted by Fevillade, ob cit, page 139, note Mo, 47, As stated by this author,
Cortés” criterian transcribed in the main parl of this pleading is in principle carrect, though it cannol be
admitted withoul certain qualifications (for example, if the fareign court was exorbitant or the judge
refused 1o enter a judgment). n any ease, the quatation is uselul in this contex) 1o emphasize that it must

be ensured that the foreign judge (in this case, Ecuadarian) has nat invaded the exclusive jurisdiction of
an ATEERtng judge. weerees

CERT. M
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In addition, Goldschmidi eoncludes that *For any stich tavaston’ EIT}. i;gw age, if iy
Lo bl

necessary that when the foreign judge intervenes tn our jurisdiction mmﬁn_fé.lﬁbﬁanm’

=
=% Fm

procedural public order be breached. It is no enough thar owr jurisdiction has been the

anly one, it must also have been exclusive™ —ememsemeceeeee

The facts described in Chapter 111 are enough to provide a convincing answer to the

qug:'_ql'inn_ ------------------- —rirEmmEEE

In_the case under ana

jurisdiction to hear the claim of the inhabitants of the Ecuadorian Amazonia apainst the

US oil company which had caused the damages { Texaco Inc. first; then Chevion Corp.
after the merger completed in 2001 ). -sssrsssssecimsnmcem e ceeeresmmenes

Thercfore, in this case, there is no chance that the judgment whose acknowledgement is
requested may have invaded the exclusive jurisdiction of an Argentine judpe. —eeeee

In order to consider this matter, it must also be analyzed whether the foreign judge has
assumed an EXORBITANT jurisdiction. As stated by Boggiano, "(suspensive dots) i
s mecessary to emphasize the fact that exorbitant jurisdictions musi be disregarded...
Any exorhitnt jurisdiction musi be disregorded... The exercise of exorbitan
furiscliction must be disvegarded io protect the inierests of international affairs. The
exercise of exarbitam furisdiciion must be penalized by disregarding it o

The author particularly makes reference to the relationship of the case with the
jurisdiction in which it has been decided. "First of all ~he explains- If is necessary o

analyze the relationship of the parties 1o the lewsuit with the forun; and the
relationship of the facival cirewmsiances and the situations entailing the cause or
dispute; and the relationship between the subject-matier of the claim and the forume

[suspensive dots/

L Acvording to Goldschmidt Werner, Derecho Internacional Privads, Absledo Perot, 09, page 998,
In the judgment pronounced by the Supreme Court in the proceedings "Holiday lnns Inc. of EBASA
Esportaddora Duenos Aires SA, s/ ejecutive™ on April 5ih, 2004, this concept was chearly explained: only
if" the foreizn judge rendered @ judgment in o claim in which the Arpentine judie had exclusive
Jurisdiction the rejection of the acknowledyement is justified; however, this oppressive consequence is
not applicable if the jurisdiction of the Argenting judge was “seacurrent” with the jurisdiction of the
foreign judge. And it centainly is not applicable in the case undes analysis, where the Argentine judge was

not campetent at all to render judgment in the proceedings whose judgment s sought to be
acknowledzaed,

" According to Bogzjan, ob. ¢it, T.1, page 480,

CERT. M
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reasonable or minimum relationship supporting ir ™"
Your Honor may see that the background of the case shows that there is a reasonable

relationship between such case and Ecuadorian jurisdiction.

Plaintiffs are nationals of that State, are domiciled there and the acts causing the

envirenmental damages were performed in Ecuador,

Furthermore, defendant, although a national of another State, consented the
Ecuadorian jurisdiction —and even

nsed it itsell- as a means lo attain th
dismissal of a claim previously initiated in USA"

Our Supreme Court of Justice has weighed “the existence of an essentinl velationship

with the forum™ in light of “the factval circumstances of the dispute”, as a relevant

factor 1o be considered upon the evaluation by the Argentine judges of the international
Jurisdiction"”, -

From this viewpoint. the jurisdiction of the Ecuadorian judges hearing the proceedings
is definitely atiested.
{v) SERV SUMMONS AN OF THE COMPLAINT (&) -——--- -

“The defendunt must have been swmmoned or subpoenaed in due legal forne

substantially equivalent to that aceepted by the law of the State where the judgment,
wird or decision iy fo fake effect®,

* ecording 1o Boggiane. ob. cit., page 201 and following pages.

" I this sense, it is worth quoling the Press Release issued by Chevron Texaco praising the election of
the Ecuadorian jurisdiction to hear in the proceedings: “{suspensive dats) Plaimiffs are in Eciador,
basiinens was conducted in Ecuadvor, the siate oil company —with which Texpeo operated as & winariy
portner and wlich 8 eneemly siill operaiteg ihe Jelds- i in Eciadar. Evidence i in Ecuadar and the
coutpensenion songht by plointff can only be obtained in Ecador ™ e £
* In this regard, it should be noted that the proceedings were ariginally initiated in the United States,
Chevron claimed that the adequate jurisdiction was the Ecuadosian jurisdiction and, in this way, the US
Court issued a decision in this sense; before, it erdered Chewron 1o agree -and Chevron actually did so- to
obaerve the judgment eventually pronounced by the eout in Ecundor.
" Supreme Court of Justice, proceedings “Cri Holding Inc. ¢f Cia. Arg. de Comodor Rivadavia 5.A",
Movember ird, 2009, The conceptial idea transcribed in the text relates 10 the opinion issued by the
Adtarney General (February 19th, 2009), which the Court used a5 its own. This precedan acknowledped
the imemational jurisdietion of o US Court, as it was not noted ... infrether the Sowreign fudge hus invaded
fhie Argentine exclusive jurisdiction or whether the jurisdiction was exorbitant arbitrary, abusive,
artificial or fraudulent. or whether the natiral judge ar the right to defense has been breached” (alsa a
transeription of the opinion issued by the Attomey General which the Count used as fis P ) p— S

7
CERT. M



Case 1:11-cv-00691-LAK-JCF Document 2114-4 Filed 10/24/18 Page 70 of 164

In this regard, it should be noted that in the proceedings filed in Ecu
Corp. was summoned in a form substantially analogous to that set fo
Argentine law of procedure when serving notice of the complainl. -—e--me—mmeeeeeen
As evidence of compliance with this requirement, you will find attached a copy of the

notices, legalized with an apostille—-—sseeroeciaaen

This evidences that, in this case, the service of summons and notice of the complaint
taok place, as it is unquestionable that Chevron Corp., in fact, answered the summons
through a long presentation of arguments -also attached with an apostille (Exhibit 6)-
by which it raised all defenses and arguments to which it believed to be entitled and. at

the same time, proposed the production of all evidence it deemed adequate to support

I5 POSItION", —--remmee s mmnee

{vi) RIGHT TO DEFENSE (f)

"The parties must lrave had an oppartuity to present their defense” -—mmeeeeee

After analyzing the background provided, 1 must be certainly concluded that

Chevrons right to defense was truly respected: the local judges were so tolerant

towards their continuous claims. which even caused delays, that the proceedines

required ten vears to a render judgment. Additionally, the proceedings were heard
completely in the jurisdiction strongly defended by Chevron during nipe vears, which

resulted in “lost time™ for plaintiffs in pursuing justice,

The analysis of this requirement must be necessarily supplemented by our analysis of
the “public order” hereinafier performed, particularly when dealing with the procedural
or adjective law, as well as the compliance with the provisions of article 3 b) of the
Inter-American Convention on Extraterritorial Validity of Foreign Judgments and
Arbitral Awards. The documents that will be referred to below show not only that
defendant’s right to defense was respected but also that defendant fully exercised that

right. in $ome cases, even committing exeess or abuse,

{vii) FINAL JUDGMENT OR. RES JUDICATA (g) -==---

"' Since these are summary and oral proceedings, the “answer of the complaint™ is carried out within the
framewark of the pretrial conference. Section 23of the Civil Code of Procedure of Ecuadar refers to this
procedure. as follows: “Affar ihe compluin is filed, the judge. § sy and oral proceedings are
applicobie, shall dectare s and order tha defendin be provided with @ copy of the complainr {article
B29). “Innediotely affer serving swonnois, e fudge shull state the date and e to bold the prerial
coniference smipensive dots).” (anicle 830); then it sets forth the following: "The pretrial conference
sl begine By aoesnveriiey the complaing, inchuling the eveeptions, either difatory or perengprony, o which
defenom betieves fo be eniitfed (uspensivg doig)", —rermsomesss cocsesas
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i which they were rendered” <
As literally established by the convention, in order to determine whether the

judgment is final or has the force of res judicata, the laws of the country of origin
must be analyzed. e

The National Couri of Appeals in Civil Maiters has adopted such criterion, when
sustaining that the foreign judgment “(suspensive dots) st be final or have the force
of res judicata, i.e. it must not be subject to appeal by ordinary remedies admitted hy
the lmws of the cowntry in which it has been rendered”: then it holds that *{suspensive
dots} as the qualificaiion as ves fudicata must be decided pursiant o the laws in force
in the State in which the judgment was rendered, the interested party must provide

evidence of this""?, cemmeenees

The terms of the resolution issued by the Single Count Room of the Provincial Court of
Sucumbios in the explanatory judgment rendered on January 13th, 2012 (Exhibit 5)
must be quoted, as they are sufficient to deem this requirement as met. This resolution
clearly shows what the Ecuadorian law and case law understand as a final judgment or
res fudicata: i.c., the interpretation to be followed by the Argentine judge pursuant
to the provisions of arlicle 2 of the Convention on General Rules of Private
International Law, whese hicrarchy is higher than the laws of our legal system'®.

In that judgment dated January 13th, the Ecuadorian Cour stated: ----—s—--emmeeeaev

"Since the judgment rendered on January 3rd, 2012, together with this amplifying
wid explonatory judgment, puis an end to the proceedings, deciding over the

substance of the case in the conrt af Inst resord, it is evident that when the Coart af

* According to the National Court of Appeals in Civil Matiers, Court Room K, June 10, 2010, emeem- 2
" This convention specifics "Judges and afficials af the Stares Paviies ave required fo apply faretgn loe
i dhe e vaniier s he fundges of the stare whase low is applicable... ™. With respect 1 this regulation,
the Attomey Geveral held before the Supreme Court of Justice tha “article 7 of the Cowvention
auated... supported e " tearla def wro juridico™ (Hheory which esiablishes that in cage af a foreign cose,
the judge must congider the cose as the firdpe of e Jjnrisdiciion of the cose wondd do i) by wiieh
narignal jidges are bownd fo apply farcign reguleions i the same owanner a5 ihe fudges of the st
wlhase lsove f5 applicable finspensive dois) be added: *(suspensive dats) article 2 referred tn abmve hos
m regifattons divectly estubiishing which right is applicable, and meraly sets interpreiation guidelines
Jow forelgn line, by serding forth that only ihe fudges oisd authorities of the shives partics are bownd 1o
intgrpred the - regulattons in the some momer o3 the judger of the siate whise fow i applicable

(aceording to the Opinion of the Atlorney General dated July 10, 1999 in the procesdings "Moka S.A. of
Graiver David s/ swcesgion™),

CERT. M
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Appeals renders o fudgment, such fudgment has the force of res ju Wi‘gﬁn!ﬂ' ’
i

and formally, precisely becanse ihe proceedings are over™,

[n this judgment, the Court of the Province of Sucumbios explains why cassation

appeals instance does not imply an obstacle to the res judicata coneept, 28 applied in
Ecuador.

T e

“After the enactient of the Lene an Cessation Appeals (1992), the Ecvadorian lov has
defined By comtinnons cave lew —af least 12 eassation judgments, which imply a
mandaiory judicial precedent- that section 2 af the Law on Cassation Appeals enmails
that “the extraordinary remedy iy only enforceable when a decision has been isswed thar
puts an end to the proceedings, which has the furce of ves judicata, formally and
substantially, Le. a final judgment, so that the action between the same partiey
{Subjective) canmot be renewed to claim the same thing, guaniity or focts, grounded on

the same eouse, reason or right (objective,) and when sich judgrient hios been rendered

in ordinary fudicial proceedings ™, .-

It is nol nccessary io resorl to books of authority or the analysis of analopous

precedents: the Court in charge of hearing the case in the second and final instance
expressly sustained, without any margin of doubis, that the issue has the foree of
rey judicatn, and that it was only ent had that fi hat the
appeal sought by Chevron Corp could be filed"™ This is based on the fact that this
extraordinary remedy, pursuant to Ecuadorian laws, is only applicable sgainst

Judgments with the force of res fudicara, formally and substantially, ---—-rvencemeea-

hecause the jud

But it was not only in the explanatory judgment issued on January 13ed, 2012 that the
Single Court Room of the Court stated that the action had the force of res judicata: on
other two occasions, in two resolutions issued later on, on February 17th, 2012
(Exhibit 7)"* and March Ist, 2012 (Exhibit 8)*. the Court understood the same. -—---

The first resolution referred to a claim made by Chevron to be exempted from posting

the surety bond legally required 1 suspend the enforcement of the judgment.

"It shauld be noted that, pursuant to the provisions of section 19, second paragraph, of the Law on
Cassation Appeals of Ecueder, “If o judgment that hiay heen appealed is confirmed hree imes, ihis
imjrlies o mondstory fudicial proveden far the imerpréion and application of e lows, except for the
Stipreure Count™. This is why the Single Court Room, in the paragraph transeribed, has made reference to
the “manduory” candition of the eriterion adopied in “at least 12 jrdgmenis ppealed”, -

" The appeal was granted n pusteriori by a resolution of the same Court issued on February |7th, 2012,
" A copy legalized with an apastille is atiached as an Exhibit. This resolution also includes the approval
of the extraprdinary remedy filed by Chewron,

A cogry legalized with on apostille i atached as an Exhiliif, -

10
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such exemption, the Single Court Room anyhow addressed defendant’s arpuments

~referred to the fact that a temporary arbitration award in an action where plaintiffs

were nol parties would prevent the enforcement of the judgment-, dismissed those
arguments for being legally inapplicable and, in accordance with what had already been
stated in the judgment rendered on January 13th, 2012, in the sense that the judgment
had the force of res judicats, instructed that copies be sent in order that the court of

original jurisdiction may enforee the judgment without delay”, --r-mseeeccceeemece

Even more explicitly, in the following decision issued on March 1st, 2012 -upon the
arguments presented by Chevron as to the fact that a second temporary award would
prevent the enforcement of the judgment-, the Court said: "This Court Room will nol
refer again to the substantial arguments because they have been analyzed in the

Judgments. These arguments will not be taken into accoun, as a judgment has been

rendered with ilie force of res judicatn, whiclh analyzes the judicial evidence and

decides gver these matters, and it is not the time o discuss agein how the evidence was
excumined” . AU the same time, the court room made reference to constitutional
arguments about legal equality (why does any party to a case have to post a surety hond
in order 1o suspend the enforcement of a judgment, and a company such as Chevion
would be allowed to obtain the same effect by means of an award issued in arbitration
proceeding to which plaintiffs are not even parties?) and finished the ruling by stating

now at plaintiffs’ request- that:

"this ruling, Jor any procedural purpases and requivement, orders the enforcement of

the judgment rendered in this furisdiction ™.

The concept included in the judgments mentioned above is also supported by
prestigious books of suthority; aceordingly, Maria Elsa Uzal holds that “Section 31 7of
the National Code of Procedure in Civil and Commercial Matiers, in addition fo the

control over the indirect jurisdiction. reguires that the Juelgment must herve timely [sic)

' Pursuani to the tems of section 8 of the Law on Cassation Appeals Ecuador, which establishes that
“(suspensive dots) the vopies [of the record] shall be sent fo the judge or competent body for the
enfarcement af the firdgisen”.
* The highlighting and underlying are not part of the original document.
I this regard, we will hereinafier refer 10 the requirement of anticle 3 ¢) of the Inter-American
Convention on Extraterritorial Validity of Foreign Judgments and Arbitrl AWards, —-ss--secesemcees

CERT. M
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appeal by means of an ordinary remedy ™, e —

In this sense, the National Court of Appeals in Civil Matters held, in relation to this
specific issue. that what had to be verified in order to approve the exequatur was *
(suspensive dots) whether the judgment is subject to appeal by means of any ordinary
remedy aind, in such a cuse, whether any such remedies have been filed and their
putcone or, if they have not been filed, the evidence that the dwe ferms have expired
(suspensive dots)™.

Likewise, Boggiano states that “if the judgment is final, even if it may be appealed by
means of an extraotdinary remedy, as in our country. it may be acknowledged"™®, ---.-
In conclusion, the judgment rendered by the Single Court of the Provincial Court
of Sucumbios has the foree of res judicata and the fact that an
EXTRAORDINARY APPEAL is pending with the Ecuadorian Supreme Court

docs not imply an obstacle to have the judgment acknowledged, as we noted
before.

{viii) PUBLIC ORDER. (h) -—-mn-rrrrmmer s mrmecce

“They must not be manifestly contrary to the principles and laws of the public policy

(orire public) of the State in which recognition or execution is sought” ——
Nothing enables us to reach the conclusion that a judgment such as that rendered by the
Ecuadorian judges. ordering the payment of damages cavsed by defendant’s (the legal
successor) illegal acts. is in any way inconsistent with the principles of the Argentine
legal system. On the contrary, the judgment is wholly in accordance with
Argentine laws and their fundamental underlying principles: as a matter of fact,

as decided by our Supreme Court, the right to obtain compensation as a

* According to Uzal, Masia Elsa, Sofeidi de Caritraversias en el Comercio frersaciomal, Ad Hoc, Bs.
As, 1992, page 36 The highlighting and underlying are mat part of the original document.
Colombo-Kiper also allege thaz anly 8 pending ordinary remedy shall entail an obstacle to the exequatur
{according to Cade of Provedure {rwespiensive dots). Volume, 1V, page 578). -
* According i the Mational Court in Civil Maniers, Court Room H, *Freire Guape Garcan Femando M.
o Arrellano Laura E.”, judgment rendered on August 13, 1997 13 19988, 176, The highlighting is not

[.zﬂrl of the original dOCUMEN, —eessssasssssmsim e
“ According to Boggiano Antonio. Dereche hvesmocions Privago, Diepalma, Buenos .l\irus,l"' Edition,
1983, Yolume [ page 1333 {quoted by Uzal). e

CERT. M 12



Case 1:11-cv-00691-LAK-JCF Document 2114-4 Filed 10/24/18 Page 75 of 164

aEY
(44 |
®le I|

consequence of the infringement of the afterwm non lnedere prlutlplt d r.s-:ribeﬂ in

section 19 of our Constitution is a constitutional right”.

The verification must be made between the material solution offered to the case
by the foreign court and the spirit or general principles inherent to our own legal
system, It is not about verifying whether the laws in foree in the country of the
forcign judge and applied by him are similar to our own laws, or about
controlling the manner or extent to which the foreign judge applied the laws; and,
not even if the foreign judge has applied Argentine law to solve the dispute may
the court of our country judge how the law was applied, provided -of course- that
the Argentine exclusive jurisdiction has not been invaded, as explained in the
chapter referred to “international jurisdiction™*

In_this way, not_even the verification of consistency with the local public order

may enable an examination of substance®,

Finally, the public order must also be examined from a strictly procedural or adjective
viewpoint. The already mentioned issue of service of summons and notice of the
complaint is important -whether made in due legal form substantially equivalent to that
accepted by the law of the State where the acknowledgment is sought, and 5o 15 the

above referred issue s o whether defendant’s right to defense has been respected

during the proceedings. s

In this respect, we refer to what has been stated above when addressing the compliance
with the requirements imposed by article 2 ¢) and ) of the Convention. as well as to
what will be stated below in terms ol the documentation evidencing the effective
compliance with these requirememts (article 3 b) of the Convention), ---------m--— -
L2 COMPLIANCE WITH ALL THE REQUIREMENTS OF ARTICLE 3 OF
THE CONVENTION,

A Accarding 1o the Supreme Court, “Santa Cobloma™, Judgment 308: 1180,
 According to Boggiane, ob.eifl, Volume 1, page 486; the author states “Nor even witen the foreign
Juege by applied Argemting law sy histher decision be revised by ieany of the aeknowledgment or
evegqutne; noe ey e conflict regulations applied by the foreign court be revised. T, it is not a
comdition for acknowledgement that the Argesiine conflier regulations have been appdied: nat everr the
application of anlogous conflicr regilorions is required. The respeer for the forefgr dectvion ol
entuils the respect for the conflict regnlmions applied by the fndge isning that deeision”. . -
* Boggiana particularly emphasizes that the compliance with this requirement may in no event lead ta an
examination of the substance of the foreign judgment. "The controf & relared fo the marerial solinion of
the dispuie in lerms of ity gffectiveness or enforcement sirictly in the commtry. This i winy a sebsiantial
camparrizon i5 reguired benvees that sofution and the spirit of the Argentine low”, ———e—eeeeemeeee
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By following the same methodology as that applied to address th:&, I":“WI'ISP of

article 2 of the Convention, we will analyze below the compliance with ca-h lepal

W o—em

FRUITEMIEN, e
(1)

" True copy of the judgment, award or decision™ -

The judgment rendered by the Judge of Original Jurisdiction Nicolds Zambtano on
February 14th, 2011 (Exhibit 2) and the explanatory judgment issued by the same
judge on March dth, 2011 (Exhibit 3) are hereto attached in compliance with the
requirements imposed by the “Hague Convention Abolishing the Requirement of

Legalization for Fareign Public Dociments™ (1961}
Additionally, in compliance with the provisions imposed by the intemational
convention mentioned above, we enclose the judgment issued by the Provincial Court
of Sucumbios on January 3rd, 2012 (Exhibit 4) and its related explanatory judgment
igsued on January 13th, 2012 {Exhibit 3), —---ceseeemmme e smssnmsn s s

These are the four judgmenis we have identified in the “Pur ion of this

pleading as “the judgment” whose acknowledgement is sought under the ferms of
the “lnter-American Convention on Extraterritovial Validity of Foreien Judgments

mind Arbitral Awards” siened and confirmed —as timely explained- both by the

—_— e

Republic of Eenador and by the Republic of Argenting.,
(ii)
"h. True copy of the documents required to prave that the provisions of subsections ¢)

andl f) af the foregoing article kave been complied with

It is worth remarking that article 2 e) required that the defendant be summoned or
subpoenaed in due legal form substantially equivalent to that accepted by the law of the
State where the acknowledgement is requested; whereas article 2 i) required that the

parties have an opportunity to present their defense.

Now. article 3 b) under analysis requires the attachment of documents necessary 1o
evidence that the provisions of those items have been complied with,——--—--rerer -
In order to evidence Your Honot that netice of the eomplaint has been served, Exhibit

9 hereto atiached includes the evidence of service of process o Chevron Corporation;

by means of such legal process, on July 11th, 2003 at 2:22 pm notice of the

complaint and s annexes was served,

CERT. M
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Together with the summons, Chevron was provided with the “.‘Efmrn? ‘i&ﬁi:{g?lng 1?.&'
pages in certified copies with the initial complaint and avnexes thereta™. Thﬁ"\ﬁm:ai
everything that Chevron needed to freely exercise its right to defense upon answering

the complaint, which the company actually did,--—-ssrerrmrrmrmree e

In addition, the two rulings ~duly legalized with an apostille- (included as Exhibit 9)
entered by the Chief Justice of the Superior Court of the Depariment of Nucva Loja,
dated September dth, 2003 and October 8th, 2003, whereby the notice of the

complaint to Chevron Corporation was deemed duly made™, are hereto attached, ——

Regarding the defendant’s right to defense, the following documentation is attached:

- Complete minutes of the hearing at which Chevron answered the complaint (Exhibit
[ pp—

= Appeal of the final judgment (Exhibit 10), —--—emrmmrrr e rrrmanssannsnaaas

Based on these documents, it is evideneed that Chevron Corp, had the
opportunity to present its defense as deemed advisable, to present its arguments

without any legal or factual restrictions, to offer and produce evidence o prove its

statements and to refute the statements made by plaintiffs, and to appeal with the

Court of Appeals the judgment rendered by the court of orizinal jurisdiction. —

Piijlamestee oo '

“c. True copy of the docwment stating that the judginent, award or decision is final
or has the force of res judicata™.

When referring o the force of res judicara that the judgment must have, Palacio has
suslained that “The evidence of this circumstance musi appear from the irue copy of the
resolution declaring that the judgment is final or has the force of res judicara™. —--

Couture agrees by stating the following * (suspensive dots) since the proceedings
belong to this jurisdiction, the decloration of certainty about the fact that the judgment

is final and has the force of res judicara must arise from the judiclal muthority
rendering such judgment ™,

It is worth highlighting that the declaration of certainty about the fact that the
judgment has the force of res judicata has been issued by the Court hearing the

=r

* These two rulings which desm as duly made the notice of complaint 1o Chevron Corp. are also
included in the Exhibit,
’: According o Palacio, Ling E., ob i, Volume VIL pages 3207 | cememeee e

¥ According to Couture, Eduardy S Fundomentos el Derecha Procesal Civil, Depalma, Bs. As., 1997
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i, and that such declaration is included in the §n inﬂ?ﬁeﬁtéﬁhme hu:

e
specific contents and truthfulness we have referred to above when addressing the

compliance with the requirements of article 3 a) under analysis and, in addition,
in paragraph JLL when dealing with artiele 2.

For these particular purposes, the explanatory judgment issued on Janoary 13th,
2012 (Exhibit 5) and the two subsequent judgments rendered by that same Court on
February 17th (Exhibit 7) and Mareh 1st, 2012 {Exhibit 8) are worth mentioning.
They are also hereio aitached -with an aposiille- w comply with the supporiing
documentation required by this item,
IV, JURISDICTION, RELATIONSHIP WITH THE LOCAL VENUE AND

FILING OF THE EXEQUATUR PROCEEDINGS ON THE PARTY'S OWN
INITIATIVE -esecreeemsmmammenmsasmsmememsnsmesmms samemsmsmsmamsimsmann

a.- The action for the acknowledgment of a foreign judgment, the so-called exequatur
proceedings, must be filed with the applicable judge of original jurisdiction (section
318 of the National Code of Procedure in Civil and Commercial Matters), according to
the jurisdiction and venue pursuant to location and subject-matter, according to the
provisions of section 3 of the National Code of Procedure in Civil and Commercial

Matters, and the provisions of Decree-Law 1285/58, on the MNational Justice

Cirpanization."” sseessssasacceeenes

Section 43 of the ahove-mentioned Decree-Law | 285/58 sets forth that *The narional
cowrts of origingl furisdiction in eivil matters of the City of Buenos Aires shall hear any
cases governed by civil lene which heve not been expressly atiributed 1o judges of other
venue " then, it establishes as follows: "Such cowts shall afso hear the following

coses: [suspensive dots] b) Those where compensation for damages caused by illegal

acts is clafined"

N NN R A RS A B A AR A S A

* Aceording to Boggiana, ob o, Velume |, page 400; id. Gozain], Dsvabde, Codign Procesal, La Ley,
20602, Volume 11, page 4; idem Palacie, Line E., Derecho Procesa! Civil, Abeledo- Perrot, Volume
Wil page 327. This author adds the following: o additfon, the federal cowre can fave furisdiciion
wiven, puirrnant fo e applicable comstiunional wid legal regularions, they are pble 1o hear o cose bosed
e M sulfred svatiee o the partics imealved”, I the cnse under onnlysia, after cxamining the
background, it appears that neither of these variables defines the federal jurisdiction: the subject marter is
the lizbility derived from illegal acts and the parties involved are legal entitles organized for privale
P a——
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Recent ease law has also recognized the effectiveness of section 43 of nmren-lggw";’ :
1285/58 —applicd to the facts of actions filed abroad- for the purposes of
attributing national jurisdiction in the acknowledgement of the judgment®, ------

It is true that, recently, the Supreme Court of Justice has confirmed the criterion
specifying that the matiers related to environmental protection must be heard by the
local authorities corresponding to the affeeted jurisdiction™; however, such criterion is
not applicable to this case, as the damages recognized in the judgment were caused
ocutside the territory of the Republic -and the effects were not extended within the
boundaries of our country- and, therefore, for the purposes of the legal precedents

mentioned above, there are no local legal authorities that ean be resorted to. On the

other hand, there are no various jurisdictions invalved (in the sense that damages affect
Iwo or more provinees) giving rise to the federal jurisdiction, according to the criterion

adopted by the Supreme Court in that precedent™.

After offering the ahove explanations, it is worth noting that the judgment whose
acknowledgment is sought makes it clear that the action is about the
compensation [or damages caused by the “illegal acts™ for which defendant has

civil liability due to its acts or omissions, Such is the subject-matter of the case.

There are mo_contractual relationships of any kind between plaintilfs and

defendant —an o1l company-, nor are there any elemenis —cither factual or legal-

justifying any jurisdiction other than as specified by the applicable regulation
{section 43 b, of Decree-Law 1285/38).

- Acearding 1o the National Court of Appeals in Civil and Commercial Marters, Count Room 1,
"Clarkson Hyde LLP of Orera Monsegw dirin Antonia 3/ Exequertne’, dated September 3rd, 309, In
this case, the action was filed with the Taderal court in civil and commercial matters in the first place; the
court alleged kack of jurisdiction and sent the cese to the national court in civil matters, which did nol
accept it and sent it to the national cour in commercial maters, which did not accepl the case either,
Finalty, the Mational Coun of Appeals in Civil and Commercial Matters decided that the national court in
eivil maters wag compelenl, since section 43 of decree-law 1285/58 specified that such jurlsdiction was
applicable given the subject-matier of the case (provision of profissional services).
E According 10 the Supreme Couirt, it re, “Benzriben Carlos Jorge y otro ¢f Industrias Magromer Cueros
};Pieles S.4.", dated September 215, 2010,
It the precedent quoted in & previous nate —when referring t the Anomey General's arguments- the
Supreme Court beld as follows: “[suspensive dois) i should be nored that the Swpreme Conrs, based on
varions legol precedents, hos estabiishid th criteria to be falfowed i order to deteriirine the exiitence of
the federal furisdiciion over the environmertol sulbfect-matter; first, the affected ferritory must be
specified becanse, as prescribed by national lmvmakers, the amviranmenial damages musr affect varios
Jurisdicttons (ddgurent 127: 3880 329:2316), or the geographical aren tivalved missi extend beyond the
provincial boundaries; e, i ot conprize move thi one jirisdiciion of o stale, province, City off
thenos Aives or more than e lareeselonal jirisdiction, as the matier must refor o emvironmenal
CERT. M isseres sharee by more e one jurisdicrion {Sdgment 330:4234; 33116707 ameeemeemeeeeeeeeeeeeeee
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The foregoing evidences that Your Honor is competent as a National Jud%m
i X iy : Fi

Jurisdiction in Civil Matters. This conclusion is confirmed by the provisions ! Settion

=

7 of General Environmental Law No. 25675, which sets forth the jurisdiction of

St .

“ordinary courts as applicable in terms of the territory, subject-matter ar paviies
imvalved ™ section 32 of that law ratifies that "The environmental legal jurisdiction will
the that applicable according fo ovdinary regwlations on jurisdiction”, —-——————

Finally, the fact that defendant is a commercial company does not alier the jurisdiction
of national judges in civil matters, based on the regulations analyzed; as recently
decided, the actions for damages caused by illegal acts are heard by national courts of
original jurisdiction in civil matters of the City of Buenas Aires, acity of the
parties does not change the legal relationship giving rise 1o the case™, --sweesseemeewe.

b.- Now that the judgment is being enforced, it is worth remarking that in the original
action certain resolutions were issued which expressly involve assets held by the
unsuccessful party, Chevron Corp., in the Republic of Argentina (those
resolutions, dated Okctober 15th and 25th, 2012, were part of the letters rogatory

legalized with an apostille- included in the related proceedings), -=-----r=ss=remreeees

Based on this precedent, the direct relationship between the case and the local

jurisdiction is clear, thus supporting that this jurisdiction is compeient to hear the

R —

Independently of the unsuccessful party’s assets held in Argentina, the relationship
with the local jurisdiction can also be explained from other multiple viewpoints, -—---

= Also supporting the involvement of Your Honor or, more precisely, the modality of
the petition upon which such jurisdiction is exercised, it should be noted that the request
for the acknowledpment of a foreign judgment does not require that letters rogatory be

izsued by the foreign judge, —---———---—eeeenaes
Colombo- Kiper hold that the procedure established by sections 517 and following
sections of the Mational Code of Procedurs in Civil and Commercial Maiiers

(suspensive dots) is an autonomons procedure, independent from the judgment

whaose enforcement is sought"™. N < 2 o8 N

o According o the National Court of Appeals in Civil Matiers,, "Proyecio del Atlamico 5.4, ¢f Rosetii
Wictar . s/ dafios y perjuicios &f compeleincia”, dated Oclober 19th, 2011,

® Accarding to Colombo- Kiper, Cdige Procesal Civil y Comercial de o Nocidne Anctada p
carreniado, La Ley, Yolume IV, page 579, e

CERT. M 8
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Sentis Melendo emphasizes the same: *It is an autonomous action ﬂr{i; na.r ' '.
subordinated to the action filed to obtain the judgment whose enforcement is s gE;r ar'
the judgment with respect fo which the force of res judicata is intended in the counny”™.

The anionomy relates to the fact that the letiers rogatory are unnecessary, since this case

is not about “complying with” the order of a foreign judge, but about filing new
proceedings with a different procedural purpose: examine whether that judgment may

be compared to a final judgment rendered locally. This is why the normal and typical

procedute 1o file any such proceedings is the “action filed directly with the legal

authorities who are competent to render the judgment™.

Similarly. when commenting on a judgment rendered by the Court of Appeals in Civil
and Commercial Matters of Rosario, Ciuro Caldani held that the appropriate form to
file an action for the acknowledgement and enforcement of a judgment is the party’s
request, whose “direct presence” in the proceedings. from a weighing viewpoint, is
consistent with the provision that the request must be made with the judge of
original jurisdiction (as set forth by section 518 of the National Code of Procedure in
Civil and Commercial Matters) and the importance of the resulting judgment. As
opposed to it, the letters ropatory is a necessary and adequate procedure with respect to
notices, testimonies or other less important judicial “formalities™”. ~-—--——-———
Furthermore, Boggiano refers to the importance in this kind of proceedings of the
“parly’s request”™ and exi:uresses that the claim *(suspensive dots) may be filed by the
interested paity or by means of fetters rogotory " e )
Palacio 15 &lso clear when indicating that this action “...may be directly requested by

the interesied party, by letters rogatory or by diplomatic intervention" ' -eveeeee....

¥ pecording to Sentis Melendo. 5. Lo sentencia eviraners (Exesusinr). Ediciones Turidieas Europa-
Américe, B As., 1953, page 149, e

** Aecording to Sentls Melendn, 5., sh.cif, page 127; at the beginning of chapter V, exclusively devoted
to the analysis of this matter, the author says; *Exequatr procesdings may be filed in three wans: an
aciion filed divectl) with the legol awharities compesenr to render sich Judyrnent; the diplomatic
imerventioir md lelters rogatory, The normal procedure is the one mentiowed in the first phiee
Etmpham 15 acded),

According to Guro Caldani, Miguel A., Un caso de Devecho Procesal bvernacional Privags, in ED
112411 [Cummrmary 1 the: Judgment 'Sun:udnd Andnima Comercial e Industrial ¢ Industrins Walter
5/ demanda de ejecucion de sentencia- Exhorto de Samta Cruz de la Sierra, Bolivin®]. The judament in
itsel s not interesting from a legal viewpoint; it refers to an anomalows proceeding which, in the suthor's
virwpoint, arose from “{suspensive dots) e mistakien ne of the letters ragatory by e Bolivian fudge™
wha "o requiest ihe enforcentent of a fideinent, generated e confision tai f5 Ao mmg 10 b suvee! by
the e fegal jurlsdicrions in Rosario”.

"Atcmdlng to Bopgiano, sb.cit., Yolume |, page 490, -

19
CERT. M



Case 1:11-cv-00691-LAK-JCF Document 2114-4 Filed 10/24/18 Page 82 of 164

TR R

The issue was discussed in the already quoted legal precedent "Cri Holding!, wh::n;
defendant, to reject the acknowledgment, unsuceessfully argued before the .Cnurt he <
alleged irregularity of the proceedings because no letters rogatory had been issueﬂ.a---
The Antorney General, before the Court of Appeals in Commercial Matters, issved the

following opinion: se-ee- .

“The argtaments referred to the iregulor proceedings must also be rejected, as
exequatur proceedings may be filed by the intevested party and by means of leiters
rugatory, as understood by the applicable books of awthority (according io Boggiana).

In this case, although no letters rogatory have been issued by the foreign couri, the

inferested poriy hay mode the reguest (suspensive gofg) ™, s
Thereafter, the Court Room rendered a similar judgment, as follows: “Finally,
exequatur proceedings have been filed by the interested party and, therefore, the fact
that they have not been fnitlated by means of lellers rozatory does not prevent the
proceedings from being heard ™, - eoeeemme el
V. ADDITIONAL CONSIDERATIONS ABOUT THE FEASIBILITY OF TIE
EXEQUATUR PROCEEDINGS AGAINST CHEVRON CORPORATION, ===
At a given time, Chevron was granted by a District Count of New York, where Judge

Lewis Kaplan sits, an wnusual injunction having universal scope by which the Judge
prohibited that the judgment rendered by the Ecuadorian courts be enforced in any

country around the world. This injunction with a global scope was granted on March
Tth, 2011, i.e. a few weeks afier the court of original jurisdiction pronounced judgment.
As it is noted without any further analysis, the injunction issued by Judge Kaplan

implied a true legal incoherence never seen before, -

This injunction, as expected if analyzed by using a bit of common sense, did not last
long, as on September 19th, 2011 the Court of Appeals of the Second Circuit of New
York, first completely revoked it in summary proceedings (the related decision is

hereto attached, legalized with an apostille and translated —with the corresponding

—

*" hccording to Opinion M. 113114 isseed by the Attorney General's Office before the National Courl
of Appeals in Commercial Masters of the City of Buenos ﬁnn:s. on Sepeeniber 14, 2006, signed by the
thtn Atlgrmey General Alejandra Gils Carbd. -

Al::nrdlngm Palacio, ob.cir, Valume V1, page _13?

* According to the Nationa| Court of Appeals in Commercial Marters,, Court Room E, "Cri H|:|I.d|n|: Inc.
of Compaiiia Argenting de Comodoro Rivadavia”, dated September 22, 2006,

CERT. ME
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legalization-, as Exhibit 12), and then severely dismissed it from a h;,m”!' and
argumentative viewpoint, presenting its grounds for the reconsideration on January
26th, 2012 (such decision is also attached, legalized with an apostille and translated

—with the corresponding legalization-, as Exhibit 13).
Consequently, the decision preventing plaintiffs from secking the enforcement of

the judgment outside Ecuador is no longer elfective.
Furthermore, even if that decision were effective, this action for the acknowledgment

of the judgment may nonetheless be filed, to the extent a US Judge cannot order a

Judge from another country how to proceed upon any such action. The grounds

dated January 26th, 2012 are conclusive on this matier.
In addition to the scandalous forum shopping undertaken by Chevron in USA, it is

worth noting, because it highlights the importance of the judgment, that the Court of
Appeals of the Second Circuit of Mew York has been hearing the case in that country as
from the first siage of the proceedinga (1993-2002), when Chevron successfully

alleged that the adequate jurisdiciion to hear the environmental action, originally
filed by plaintiffs in New York, was the

=as timely argued and explained by Chevron by providing numerous Opinions

issued by Ecuadorian legal authorities- a qualified and transparent lezal svstem
(the decision issued by that Court of Appeals on August 16th, 2002, effectively

sustaining Chevron®s petition and ordering that the proceedings be heard in Ecuador, is
hereto attached as Exhibit 14, legalized with an apostille and translated, with the

corresponding legalization), -

For these purposes, the Court of Appeals required from Chevron certain waivers
referred to the statute of limitations (in order that the 9-year term during which the
proceedings had been heard in New York may not affect the effective term of plaintiffs’
action). as well as a formal and express commitment to observe the judgment to be
eventually rendered by the Ecuadorian €ourt. e e e

Accordingly, Chevron provided the judges of its country with a formal and

express commitment o observe the judgment to be eventually rendered by the
Leuadorian juclges, --==-x-

CERT.M
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Appeals of the Second Circuit of New York had to “remind™ defendant of the

effectivencss of such commitment, --—e---—

In & judgment rendered on March 17th, 2011 {hereto attached as Exhibit 15, legalized

with an apaostille and translated, with the comesponding legalization), the Cour of

Appeals stated the following; —=e--eeeeereeaee

"Chevron Corporntion alleges, withent referring to the relevant case law, that it is
ol bond by the commitments made by its former companfes Tevaco and Chevron
Texaco Ine. However, when seeking to obinin the confirmation of the dismissal of
the district cotrl based on forum nen-convenience grownds, Chevron Texaco's
aftorneys appeared in this court and recoifirmed the conmitments made by Texaco
to ensure the dismissal of plaintiffs" action. When doing so, Chevron Texaco became
bownd by these commitments. In 2005, Chevron Texaco changed lis name from
Texaco’ fo Chevron Corporation, its original name. It cannot be inferred from the
record before ws thad the change fn ity name may have any effect on Cheveon
Texaco's legal obligations. Consequently, Cheveon Corporation Is lable for the

commitments on which the district conrt based fis decision tn dismiss Plaintiffs’

i P SRR R P SRS N S S - S S S S T 5

By means of the comparison of documents in Exhibit 15, Your Honor may note that the
statements transeribed above have been made by the Court of Appeals to provide an
explanation when it mentioned. under Background. that “Texaco alse agreed to

observe any fudgment benefitting Defendants™, --

The considerations made in this chapter offer a referential and explanatory framewaork
regarding the background of this exequatur action. They describe the relevant facts

showing Chevron's strategy aimed at systematically disregarding any judgments not
favaring it, wherever rendered.

VL. GROUPING OF ACTIONS. -
We hereby request that these exequatur proceedings and action for the

acknowledgment of the validity of & foreign judgment be grouped with the case
“Aguinda Salazar Maria ¢ Chevron Corporation s/ Medidus precautorias” (Record
O1814/2012). The latter proceedings were initially filed in Court No. 61 of this

jurisdiction; however, after defendant’s chal lenge, they were sent to Court No. 98. Bath

CERT. MER R
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courts claimed to have no jurisdiction and, therefore, the case was sent to the %ﬂ{_’;’ 4
Appeals. =g

Notwithstanding which is the court finally assigned by the Court of Appeals to hear
those proceedings, the truth is that based on procedural order and grouping of actions,

both proceedings (Injunctions and exequatur) must be heard together, given that they

refer to different stages of the same process.

Section 49 of the Regulations applicable to the jurisdiction thus stipulates when
establishing that in case any previous action has been filed to obtain an injunction, the
main proceedings must be filed in the count granting any such injunction. -

VII. COURT FEES.

Plaintiffs are exempt in their country of origin from the payment of any expenses, fees,

surely bonds, ele. as specified in the letters rogatory issued in the related proceedings
“Aguinda Salazar Marfu ¢/ Chevron Corporation s/ Medidas precantorias” (Record
91814/2012), initially filed in Court No. 61 of the jurisdiction. ——----eceeeeeeeee -

In its judgment rendered on November 6th, 2012, the Judge sitting in that Courl took

into account the exemption from ose (EMs, ——-----ceeeeeee e aereamsmsea

t 15 worth remarking that, in this regard, article 3 of the Convention —of a higher
Inerarchy than the laws of our legal system- makes il elear: a declaration in forma
pauperis recognized in the State of origin of the judgment shall be recognized in the
State of destination, Accordingly, if it is evidenced that in the country of origin
plaintiffs are exempt from the pavment of court fees, legal costs and attorney's

fecs, guaranties or_surety bonds and/or any other expenses related to the
proceedings, the court fees required by our legal system pursuant 1o Act No. 23898
may not be demanded. ==--emeeeem e

In the unusual case that the terms applicable in the country of origin changed, or if due
o any cause anising after this filing plaintiffs were required to pay the court fees
pursuant to Act Mo. 23898, the sum thet would be payable based on the characteristios
of the action pursued is that set forth by section 6 of that Act for the cases where the

amount 5 not defermined.

In the precedent “Reef Exploration” referred to above, it was established that in the
proceedings for the acknowledgment of a foreign judgment “the amount was not
determined”. When that specific item of the judgment was appealed, the Supreme

CERT. MI 2
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Court ~making reference to the Attorney General's grounds- rejected the mm&@N

parties” claim aimed al assigning to the proceedings the amount of the judgment whose
acknowledgement was being sought®

VI FEDERAL QUESTION.

In case the claims of this party were fully or partially dismissed, the “Federal Question”
is raised in order to resort to the Supreme Court under the provisions of section 14, Act

Mo. 48 and other applicable regulations.

The Supreme Court may hear the case when the interpretation and application of
international treaties 15 at stake and the decision adopted by the judges hearing the

proceedings is contrary to the rights on which the party based its legal grounds pursuant
10 those laws™ e

IX. DOCUMENTARY EVIDENCE,

In_every case, the documents were legalized with an Apestille under the Hague

Convention (1961). -

Exhibit 1: Copy of the power of attomey for judicial matters, whose original is
enclosed to the proceedings “dguinda Saluzar Maria ¢/ Chevron Corporation s/
T T T T e —
Exhibit 2: Judgment rendered by the court of original jurisdiction on February 14th,
2011, R S S S S S SR

Exhibit 3: Explanatory judgment issued by the court of original jurisdiction on March
1 e S

* According to the judgment rendered by the Supreme Court on February 2151, 2006 [LL 2006-C, 429).
It should be noded that even though the proceedings were classified as having an “updetermined amount™
in grder to fix the attomey s fees, under e provisions of section & a) of Act No. 21839, this classification
is also applicable pursuant 1o Court Fees Act No. 23898, The same proceedings cannot have an
"undetermined amount” for the purpases of fixing the attorney's fees and a fixed sum for the purposes of
calculating the count fees. [n this sense, the Federal Court of Appeals of Mar del Plata, in the procsedings
“Far Eastern Shipping Company o Arhenper £A., dated December dth, 2000, held that *..the Supreme
Conrd s susioined the decloratory narure of the(acknowledzment] procesdings, indicating thai fhe
couverston fa o dveention inslrment [Br it o be adiniited a3 sk in our territery through the evequatr
does not ewnil iy Movelary digeiis b (einphasis i added)
This limk shows a like opinion by extending the conclusion of the judament “Reef to the court fees:
|||||.l 1 : '-'.. Ljanan MablicacnanesMvalheasf A ks N U] W EI HER i, d
el Ly
a ﬂ-twl‘dlng. to the Supreme Cours, “Vargas Lerena Alvarg o Cadena Pals Producciones Publicitarias
S A, = gjecuiivo”, dated March 2nd, 2011; Judaments 3 18:2639; 315:1848; 312:152, among others,
" According 1o the Supreme Court, in re, “Riopar S.R.L. ¢/ Tr.l.n:po‘n::. Flumlu Argenrio .4 (R
163 XXX, dated October §5ih, 1996 [ED 171-539].---

s B el asns
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Exhibit 4: Judgment rendered by the Single Court Room of the Pm'.'mml (‘uurt of "I'

Sucumbios on January 3rd, 2012~ 2  SHIFTH

=
il

Exhibit 5: Judgment rendered by the Single Court Room of the Provincial E::: il o

Sucumbios on January 13", 2012.

Exhibit 6: Complete minutes of the hearing at which Chevron answered the complaint,
Exhibit 7: Judgment rendered by the Single Court Room of the Provincial Court of
Sucumbios on February 171, 2012, - emeramane
Exhibit 8: Judgment rendered by the Single Court Room of the Provineial Court of
Sucumbios on March 1st, 2012.
Exhibit 9: Evidence that notice of the complaint has been formally served, —--wm-r
Exhibit 10: Appeal of the final judgment”.

Exhibit 11: Copy of the judgment evidencing that plaintiffs incur no costs in
connection with these proceedings, as well as such parties' exemption from expenses
(for example, fees, surety bonds, etc.). The original is included in the procecdings
"Aguinda Salazar Maria ¢/ Chevron Corporation s Medidas precauforias” (Record
9181472012}, as that resolution was an integral part of the letters rogatory served
therein. s e

Exhibit 12; Judgment legalized with an apostille and translated -with the
corresponding legalization- rendered on Seplember 19th, 2011 by the Court of Appeals
of the Second Circuit of New York, ————-rreseeremmssee e e

Exhibit 13: Judgment legalized with an apostille and translated -with the
corresponding legalization- of the presentation of arguments dated January 26th, 2012

rendered by the Court of Appeals of the Second Circuit of New York, regarding the
devision dated September [Sth, 2012,

Exhibit _14: Judgment legalized with an apostille and translated -with the

corresponding legalization- rendered on August 16th, 2002 by the Court of Appeals of
the Second Circuit of Mew York. ---

Exhibit 15: Judgment legalized with an apostille and translated -with the
corresponding legalization- rendered on March 17th, 2011 by the by the Court of

Appeals of the Second Circuit of New York, --sressssescsesceemer e mereanee
“' This pleading includes the complete volumes 2067 and 2068 and starts in voleme 2066 :umpusmg
CERT. ME o e i S
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All the evidence of the related pmedings "Aguinda Salazar: Maria ¢ Glﬁ.n!iémn
Corporation s' Medidas precowtorias (Record 91 B14/2012), as well a&g m@:nn& of
the original action, as applicable, is also offered as documentary evidence. ---er--—

X AUTHORIZFATIONS.

The attorneys Leandro J. Caputo (Volume 64 Folio 827), Matin Saldico (Volume 103
Folio 337) and Matias Mendioroz (Volume 100 Folio 704), and Agustin Brugo
(Identity Document 32173433), Maria Belén Capalbo (Identity Document 34384041),
Matias Medici (Identity Document 35140218); Luciano Litre Martinez (Identity
Document 34211514) and Juan P, Pascucci (ldentity Document 34564537) are
authorized to make authenticated copies of these proceedings, -
XL PRAYER FOR RELIEF.

Therefore, we request Your Honor; —----

1%) That I be considered a party and that the domicile above be deemed as established.
%) Prior service of process pursuant to law, that a judgment be rendered for the
acknowledgment of the decision subject matter off this complaint, and that such
Judgment be deemed equivalent to a local judgment, for all purposes, ———-rmereeev
Respectfully submited,

[Seals and signatures of the following attomeys: ENRIQUE BRUCHOU, RODOLFO
A. RAMIREZ, CARLOS MARIA ROTMAN, MARTIN BERETERVIDE)--------

—rTmEm

This is a true translation - in 26 pages- from Spanish into English of the document | had
before me and to which [ refer in the City of Buenos Aires, on this 20™ day of the month

al January of the year 2013,

(Solely for legalization purposes, there follows the Spanish version of the closing
SiBtement AB0VE} s

Es traduccion fiel - en 26 carillas- del idioma caste]lano al idioma inglés del documento

que tuve a la vista y al cual me remito en la Ciudad de Buenos Aires, a los 29 dias del

fves de enero del aio 2013,

| COLECID DE TAAOUCTORES POBLICOS
| DF LA CIUDD D2 3UZHOS AIRES
| Corresponde 2,0n |_l'.1|1|-llltl
| ¥ @%3 f FAA SERC,
L . m L
wa T XN " 38 Capta Fadeal

iy, CTTCEA W 503
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[stamp] NATIONAL CIVIL COURT NO. 61- FEDERAL CAPITAL

SWORN TRANSLATORS’ ASSOCIATION
OF THE CITY OF BUENOS AIRES

REPUBLIC OF ARGENTINA
LAW 20,305

Certificate of Authenticity

The SWORN TRANSLATORS’ ASSOCIATION OF THE CITY OF BUENOS AIRES, by the right
vested in it by article 10(d) of Law 20,305, certifies only that the signature and seal that appear
on the attached translation match those of Public Translator GEROLA, PAULA

registered at this institution in Volume 14, page 388, in the ENGLISH language

Certificate of Authenticity Number: 6298

Buenos Aires, 2/1/2013

THIS CERTIFICATE OF AUTHENTICITY WILL NOT BE CONSIDERED VALID WITHOUT
THE CORRESPONDING CONTROL STAMP ON THE LAST PAGE OF THE ATTACHED
TRANSLATION

Internal Control: 1494526298
[bar code]

Av. Corrientes 1834 — C1045AAN — Autonomous City of Buenos Aires — 4373-7173 and rotary lines

CERT. MERRILL VER: JD
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THE COLEGIO DE TRADUCTORES PUBLICOS DE LA CIUDAD DE BUENQOS AIRES (Sworn

translators association of the city of Buenos Aires) pursuant to 20305 act, section 10, subsection d,

hereby certifies that the signature and the seal on the translation atiached hereto match the signature
and seal of the Swomn Translator (Traductor Pablico) in our files.

THIS CERTIFICATION IS NOT VALID WITHOUT THE PERTINENT CONTROL STAMP ON THE
LAST PAGE OF THE TRANSLATION ATTACHED HERETO.

Vu par le COLEGIO DE TRADUCTORES PUBLICOS DE LA CIUDAD DE BUENDS AIRES (Ordre de
Traducteurs Officiels de la ville de Buenos Aires), en vertu des attributions que lui ont été accordées
par l'article 10, alinéa d) de la Loi n® 20.305, pour |a seule legalisation matérielle de la signature et du
sceau du Traductor Publico (Traducteur Officiel) apposés sur la traduction du document ci-joint, qui
sont conformes 4 ceux déposés aux archives de cette Institution.

LE TIMBRE APPOSE SUR LA DERNIERE PAGE DE LA TRADUCTION FERA PREUVE DE LA
VALIDITE DE LA LEGALISATION.

Con la presente il COLEGIO DE TRADUCTORES PUBLICOS DE LA CIUDAD DE BUENOS AIRES |
{Collegio dei Traduttori Giurati della Citt di Buenos Aires) ai sensi della facolta conferitagli dallarticolo
10, comma d), della Legge 20.305, CERTIFICA, esclusivamente, la fima ed il timbro del Traductor
Piblico (Traduttore Giurato), apposti in calce alla qui unita traduzione, in conformita alla firma ed al
timbre depositati nei propr registr.

LA PRESENTE LEGALIZZAZIONE SARA PRIVA DI VALIDITA OVE NON VENGA TIMBRATA NELL'
ULTIMO FOGLIO DELLA TRADUZIONE.

Através da presente, o COLEGIO DE TRADUCTORES PUBLICOS DE LA CIUDAD DE BUENOS
AIRES (Colégio de Tradutores Piblicos da Cidade de Buenos Aires), no uso de suas atribuigfes, de
conformidade com o artigo 10, alinea “d", da Lei 20.306, certifica unicamente que a assinatura e o
carimbo do Traductor Pablico (Tradutor Piblico) que subscreve a tradugio anexa conferem com a
assinatura e o carimbo arquivados nos registros desta instituigio.

A PRESENTE LEGALIZAGAO SO SERA CONSIDERADA VALIDA COM A CORRESPONDENTE
CHANCELA MECANICA APOSTA NA ULTIMA FOLHA DA TRADUGAQ

BEGLAUBIGUNG. Der COLEGIO DE TRADUCTORES PUBLICOS DE LA CIUDAD DE BUENOS .
AIRES (Kammer der Vereidigten Ubersetzer der Stadt Buenos Aires), kraft der Befugnisse, die ihr
nach Arikel 10, Absd) des Gesetzes 20.305 zustehen, bescheinigt hiermit lediglich die
Obereinstimmung der Unterschrift und des Siegelabdruckes auf der beigefilgten Ubersetzung mit der
entsprechenden Unterschrift und dem Siegelabdruck des Traductor Piblico (VereidigtenUbersetzers),
die in den Registern dieser Institution hinterlegt worden sind.

DIESE BEGLAUBIGUNG IST NICHT GULTIG OHNE DEN ENTSPRECHENDEN
kIG-EBl'JHFEEI\ZIETEI'I-HF"EL AUF DEM LETZTEN BLATT DER BEIGEFUGTEN UBERSETZUNG.

)

CERT. M
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COPIA DEL ESCRITO DE
DEMANDA

“AGUINDA SALAZAR MA},liA Y OTROS C/ CHEVRON
CORPORATION S/ EXEQUATUR Y RECONOCIMIENTO DE
SENTENCIA EXTRANJERA™- 97.260/12- JUZGADO NACIONAL
DE PRIMERA INSTANCIA EN LO CIIVL 61 SECRETARIA UNICA.
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SE PRESENTA. PROMUEVE EXEQUATUR. DENUNCIA
CONEXIDAD.

Sr. Juez Nacional en lo Givil:

Enrique Bruchou (T° 41 F° 928), en mi caricter de apoderado de los
acto -s, cuyo domicilio legal se denuncia en la calle José Manuel Abascal E 12-79

[3 24

¥ Portete de la ciudad de Quito, Repiblica del Ecuador, con el patrocinio de
Carlds Maria Rotman (T° 30 F° 544), Rodolfo A. Ramirez (T° 7 F° 766) y

l

uols,

,,
14

M “'n Beretervide (T° 81 F° 927), constituyendo todos domicilio procesal a los

| Ny |

filnes; del presente en la calle Ing. Butty 275 piso 12, de la Ciudad Auténoma de

Buenos Aires, nos presentamos a V.S. y respetuosamente decimos:
I- PERSONERIA.-

Como Anexo 1 a esta demanda se acompafia copia del poder conferido
por los demandantes a los suscriptos para promover y seguir la presente accién.
Sin perjuicio de que se presta juramento de ley sobre su vigencia y autenticidad,
se aclara que el original de dicho instrumento de poder —debidamente apostillado
segiin la normativa internacional aplicable- se halla agregado en los autos conexos
“Aguinda Salazar Maria ¢/ Chevron Cotporation s/ Medidas precautorias’
(Expte. 91.814/2012).

El poder fue otorgado en los términos de la “Convencion
Interamericana sobre régimen legal de poderes para ser utilizados en el
extranjero”!, adoptada en el marco de la Primera Conferencia Interamericana de
Derecho Internacional Privado (CIDIP I) celebrada en el afio 1975 en la
Reptiblica de Panama.

! Aprobada en nuestro pais por ley 22.550 [ADLA XLII- A, pig. 46; B.O. 20/10/87]. En el Ecuador
dicho instrumento fue aprobado por Decreto Supremo Ne 472, publicado en el Registro Oficial 827 del
18 de junio de 1975.
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II- OBJETO.-

En nombre de nuestros representados venimos en los términos de lo
normado por la “Convencion Interamericana sobre Eficacia Extraterritorial
de Sentencias y Laudos Arbitrales Extranjeros” —suscripta y ratificada tanto
por la Argentina como por el Ecuador’- a promover ante V.S. accién de
reconocimients de sentencia extranjera contra Chevron Corporation (en adelante,
“Chevron Corp.” o “Chevron™), respecto del fallo dictado por las autoridades
judiciales de la Repiblica del Ecuador correspondientes al Departamento Judicial
de Sucumbios, en los autos seguidos por “Aguinda Maria y otros’ contra
“Chevron Corporation’”, identificado en los registros locales con la numeracién
002- 2003 (en la instancia de trimite) y 2011-0106 (ante la Sala Unica de la Corte
Provincial de Sucumbios).

Se denuncia como domicilio legal de la demandada, el sito en 6001
Bollinger Canyon Road, San Ramoén, California, Estados Unidos de
América.

La demandada posee bienes en la Repiiblica Argentina, al punto de que
ella misma ha declarado ante las autoridades regulatorias de su pafs, los Estados
Unidos de América, ser propietaria del 100% de Chevron Argentina S.RL.
Algunos de sus activos aqui, incluso, ya han sido objeto de embargo en los autos
conexos identificados mis arriba (Expte. 91.814/2012). La existencia de bienes
en cabeza de Chevron Corp. en la Republica Argentina, ademds, es cuestién que
fue ya planteada y decidida —incluso con audiencia de Chevron Corp. en instancia
de revocatoria, luego desestimada- por la autoridad judicial de origen, esto es, el
Juez del Ecuador actualmente a cargo del procedimiento. Todo ello surge de la
documentaci6n original acompanada en los autos de Medidas precantorias.

En el marco del pleito mencionado, la demandada fue condenada a

abonar la suma de ddlares estadounidenses diecinueve mil veintiin millones

2 Aprobada en nuestro pais por ley 22.921 [ADLA X1III-D, pig. 3819; B.O. 27/9/83]. En el Ecuador
este instrumento internacional se aprobé por Decreto Ejecutivo N° 853, publicado en Registro Oficial
240 del 11 de mayo de 1982.
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quinientos cincuenta y dos mil (U$S 19.021.552.000) —segtin fue liquidado por ?
resoluciones de fecha 23 de julio de 2012 y 30 de julio de 2012- como
consecuencia de los dafios medioambientales causados en la Amazonfa
ecuatoriana en ocasién de las actividades petroleras de su antecesora, Texaco Inc.,
corporacién esta dltima con la que Chevron Corp. se fusiond en el afio 2001.

La sentencia de primera instancia fue dictada el dia 14 de febrero de 2011
(Anexo 2), yaclarada por la resolucién del 4 de marzo de 2011 (Anexo 3).

En tanto que la sentencia de la Sala Unica de la Corte Provincial de
Sucumbios, que la ratificé en forma integra, fue pronunciada el dia 3 de enero de
2012 (Anexo 4), y complementada por su ampliacién del dia 13 de enero de
2012 (Anexo 5).

Todos los fallos aludidos se acompanan debidamente apostillados en los
términos reglados por la “Convencién de La Haya sobre supresion de
legalizaciones” (1961).

Cabe formular la siguiente precisién: cuando, en el curso del presente
escrito —y salvo indicacién especifica en contrario- se haga referencia a “Ia
sentencia’ cuyo reconocimiento se pide, quedan incluidos en dicha alocucién los
cuatro pronunciamientos recién indicados, que a estos fines deben entenderse

como una unidad.

I11- LA “CONVENCION SOBRE EFICACIA EXTRATERRITORIAL
DE SENTENCIAS EXTRANJERAS”.-

IIL1. EL CUMPLIMIENTO DE TODOS L.OS REQUISITOS DEL
ART. 2 DE LA CONVENCION.

A continuacién, se atenderi separadamente el cumplimiento de cada uno

de los incisos del art. 2 de la Convencién.

(i) FORMAILIDADES (Inc. a)



Case 1:11-cv-00691-LAK-JCF Document 2114-4 Filed 10/24/18 Page 97 of 164

“Que vengan revestidos de las formalidades externas necesarias
para que sean considerados auténticos en el Estado de donde

proceden’”.

Desde que los documentos vienen apostillados por la autoridad del
Estado de donde proceden, existe total certeza acerca de su consideracién como

“auténticos” en el Ecuador.

La propia Convencién de La Haya sobre supresién de legalizaciones regla
en su art. 5 que “Debidamente llena, la apostilla certificard la antenticidad de Ia firma, la
calidad de Ia persona que firma el documento y, cuando proceda, la identidad del sello o timbre

que porta el documento”.

(ii) TRADUCCION (Inc. b)

“Que Ia sentencia, laudo y resolucion jurisdiccional y Ilos

documentos anexos que fiueren necesarios segun la presente

Convencion, estén debidamente traducidos al idioma oficial del

Estado donde deban surtir efecto”.

Este punto, V.S., no requiere de ninguna precisién, toda vez que los
documentos cuyo reconocimiento se postula han sido dictados en el idioma
castellano, que es también el idioma oficial de nuestro pafs.

La traduccién indicada en el inciso deviene, pues, inaplicable al caso.

(iii) LEGALIZACION (Inc. c)

“Que se presenten debidamente legalizados de acuerdo con Ia ley

del Estado en donde deban surtir efecto”.

Tanto la Argentina como el Ecuador han suscripto y ratificado la

Convencién de La Haya sobre supresién de legalizaciones (1961).
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Y cuando concurre dicha circunstancia —ratificacién por am os-\paises
involucrados de la mencionada Convencién de La Haya-, “la legalizacion: por

Ia Cancilleria argentina no resulta exigible”.

A tal punto no es necesario este recaudo, que la propia Convencién
estipula en su att. 9 que “Cada Estado contratante tomard las medidas necesarias para
evitar que sus agentes diplomdticos o consulares efectilen legalizaciones en los casos en los que la

presente Convencion prevé su exconeracion’.

Asimismo, en el art. 5 de la propia Convencién de La Haya (1961) se
prevé que “Debidamente llena, la apostilla certificard la autenticidad de la firma, la calidad
de la persona que firma el documento y, cuando proceda, la identidad del sello o timbre que

porta el documento”.

Por ende, basta con la 4postilla —debidamente colocada en la sentencia

cuyo reconocimiento se postula- para tener por satisfecho este recaudo.

(iv) COMPETENCIA INTERNACIONAL (Inc. d)

“Que el juez o tribunal sentenciador tenga competencia en Ia esfera
internacional para conocer y juzgar del asunto de acuerdo con la

ley del Estado donde deban surtir efecto”.

Por “competencia en la esfera internacional” se entiende “... /a competencia

del jue que dicts la sentencia examinada por el jue3 que debe reconocerla o ejecutarla’™.

3 Ctr. CNCom., Sala E, “Cd Holding Inc. ¢ Compaiiia Argentina de Comodoro Rivadavia”, del
22/09/06.

4 Cfr. Weinberg de Roca, Inés M., Competencia Internacional y Ejecucion de Sentencias
Extranjeras, Astrea, 1994, pig. 57. Distingue la autora entre competencia internacional “directa” e
“indirecta”; en el primer caso hablamos de la facultad de un Estado de declararse competente y juzgar
determinadas controversias con elementos exranjeros: es la competencia de un juez para dictar la
sentencia en un caso internacional; en el segundo caso (“indirecta”) hablamos de la facultad de un juez, no
ya para dictarla, sino para ejecutar la sentencia. Por eso es que todo lo relacionado al exequimr o
reconocimiento y ejecucién de sentencias extranjeras corresponde a este dltimo campo de Ia competencia
internacional “indirecta”. Puesto en palabras de Goldschmidt, la judsdiccién indirecta “protege la propia
jurisdiccion contra la invasion efectwada por la extranjerd’ (cfr. Goldschmidt W., Derecho Internacional Privado,
Abeledo Perrot, 2009, pig. 998.
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Bien que refiriéndose al modelo espafiol sobre el cual reflexionan, los
conceptos de Fernindez Rozas- Sinchez Lorenzo resultan mutatis mutandi
aplicables a la situacién juridica argentina frente a este requisito, y aclaran el

concepto en sus aspectos fundamentales:

“La competencia judicial internacional es sustancialmente diversa de la competencia
Judicial interna. En cada sistema estatal existe una pluralidad de drganos investidos de
Jurisdiccidn que se reparten el conocimiento de los diversos supuestos litigiosos merced a unos
criterios que se encuadran en Ja nocion de “competencia’ [...] La competencia judicial
internacional se sitiia en el plano ligico anterior a la competencia judicial interna, pues los
conflictos de competencia interna sélo tienen sentido cuando los drganos jurisdiccionales espasioles
Son competentes internacionalmente. Por otra parte, los conflictos relativos a la competencia
Judicial interna y a la competencia judicial internacional presentan una naturaleza muy dispar:
en el plano interno, la solucidn de dichos conflictos no se encuentra mediatizada de forma
relevante por los derechos fundamentales a la tutela judicial efectiva y a no quedar en
indefension, al menos en igual medida que los conflictos relativos a la competencia judicial
internacional. En estos #iltimos, con cardcter general, la falta de competencia de los tribunales
esparioles no garantiza el conocimiento por los drganos jurisdiccionales de otros Estados, por lo

que la tutela judicial efectiva se erige en un valor fundamental de la reglamentacion”s.

Por otro lado, “E/ control de la competencia judicial internacional es algo general
establecido en casi todos los ordenamientos, su finalidad estard en la defensa de las competencias
exclusivas del Estado requerido y en la exclusion de los foros exorbitantes del Estado de

origen”s,

Del resultado de ese examen dependeri que el Juez del pais en el que se
solicita el reconocimiento se asuma o no, a su vez, competente para intervenir en

el juicio de exequdtar.

3 Cfr. José Carlos Fernindez Rozas- Sixto Sinchez Lorenzo, Derecho Internacional Privade, Civitas, Madnd,
1999, pag. 80/81. i
¢ Cfr. Feuillade, Milton C., La Sentencia Extranjera, Ed. Abaco, Buenos Aires, 2008, pag. 137.
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El primer extremo sobre el que es necesario adquirir certeza e "q\y?e el

Juez forineo no haya invadido una jursdiccién que perteneciera

EXCLUSIVAMENTE a los jueces argentinos.

En este sentido, para realzar la importancia de este examen, se ha dicho
que “Lo dnico que puede importar a nuestra ley es que no se reconozcan las sentencias de Jos

jueces incompetentes por ser comipetentes los jueces nacionales”” .

Goldschmidt, por su parte, concluye que “Para que haya tal invasion, es
preciso que la usurpacién de nuestra jurisdiccion de parte de la extranjera viole nuestro orden
piiblico internacional procesal. No basta que nuestra jurisdiccion haya sido dinica, debe haber

s1do excclusiva’s.

Los antecedentes ficticos puestos de relieve en el Capitulo III bastan para

brindar al interrogante una respuesta del todo elocuente.

En el caso bajo_anAlisis, es vio gque ningtin juez argentin
contaba con jurisdicccién internacional para conocer en el reclamo de los
habitantes de la Amazonia ecuatoriana contra la petrolera estadounidense
causante de esos estragos (Texaco Inc. primero; luego Chevron Corp. a

pattir de la fusiéon operada en el afio 2001).

No hay, pues, en nuestro caso, chance ninguna de que la sentencia cuyo
reconocimiento se postula hubiera invadido jurisdiccién exclusiva de un juez

argentino.

7 Cfr. Cortés, V., Derecha procesal civil internacional, “Revista de Derecho Privado”, Barcelona, 1981, p. 148;
citado por Feuillade, ob st., pag. 139, nota n° 47. Como sefiala este tltimo autor, se trata de un criterio —el
de Cortés transcripto en el cuerpo del escrito- que es en principio correcto, aunque no puede ser admitido
sin algunas salvedades (v.gr. que el tribunal forineo hubiese actuado en exorbitancia o hubiese habido
denegaci6n de justicia). En cualquier caso, la cita sirve en el contexto en que aqui estamos hablando para
enfatizar que no deben quedar dudas sobre que el juez extranjero (en el caso, ecuatoriano) no invadi6 la
jurisdiccién exclusiva de un juez argentino.

8 Cfr. Goldschmidt Werner, Derecho Internacional Privado, Abeledo Perrot, 2009, pig. 998. En el fallo de la
Corte Suprema dictado fn rz “Holiday Inns Inc. ¢/ EBASA Exportadora Buenos Aires S.A. s/ ejecutivo”,
del 5/04/05 este concepto ha sido expuesto con claridad: dnicamente si el juez extranjero fallé un caso
para el cual el juez argentino tenia jurisdiccién exclusiva se justifica el rechazo al reconocimiento; pero esta
gravosa consecuencia ya no se aplica si la jurisdiccién del juez argeatino hubsiera sido “concurrente” con la
del juez extranjero. Y tanto menos podria aplicarse en un caso como el nuestro en el que la competencia
del juez argentino, para el juzgamiento del caso cuya sentencia se busca reconocer, es inexistente desde
todo punto de vista.

YER

QM
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Otra pauta para la consideracién de este asunto es que el juez extranjero
no haya asumido una jurisdiccién EXORBITANTE. Como sefiala Boggiano, “...
hay que poner énfasis en el desconocimiento de jurisdicciones exorbitantes... Toda jurisdiccion
exorbitante debe ser desconocida... Se trata de desconocer el ejercicio de una jurisdiccidn
exorbitante en defensa de los intereses del trifico internacional. El foro exorbitante debe ser

sancionado con el desconocimiento”.

En especial destaca el referido autor el factor de la relacién del caso con
el foro en donde se haya decidido. “En primer lugar —explica- habri que ver Ia
relacion de las partes de la controversia con el foro. También la relacion de las circunstancias de
becho y las sitnaciones que sirvan de causa o controversia. Y la relacidn entre el objeto de la

pretension con el forv [...]

Pero ha de haber siempre un contacto ragonable entre el caso y el foro. De no haberlo,
la _jurisdiccidn seria abusiva o exorbitante, esto es, ejercida sin contactos ragonables, siquiera
minimos, que la sustenten’1°,

Si repara V.S. en los antecedentes del caso, ficilmente advertiri que los
mis relevantes puntos de conexién del caso conducen a la competencia de la

jurisdiccién ecuatoriana.

Los demandantes son nacionales de ese Estado, se domicilian alli y
los actos causantes del estrago medioambiental tuvieron lugar en el
Ecuador!t.

Y la demandada, no obstante ser nacional de otro Estado, consintié

de antemano -—al punto de proponerla ella misma- la jurisdiccion

ecuatoriana como medio de lograr que la accién iniciada previamente en
los Estados Unidos fuera rechazada.l?

9 Cfr. Boggiano, ob. cit., T. I, pag. 480.

10 Cfr. Boggiano, ob.cit., pag. 201 yss.

" En este sentido cabe citar el ya citado Comunicado de Prensa emitido por Chevron Texaco celebrando
la consagracién del foro ecuatoriano para conocer en el caso: “[...] Los demandantes estin en el
Ecuador, las operaciones fueron en el Ecuador, la compaiifa petrolera estatal —con quien Texaco
operd como socio minoritario y que continiia operando los campos en Ia actualidad- estd en el
Ecuador. La prueba estd en el Ecuador, y Ia remediacion perseguida por los actores solo puede
obtenerse en el Ecuador”’.

12 A este respecto, importa resefiar que esta accién fue iniciada originariamente en los Estados Unidos.
Chevron postulé que la jurisdiccién adecuada era la ecuatoriana, y asf fue que el tribunal americano fallé
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Nuestra Corte Suprema de Justicia de la Nacién ha ponderado “Ia
existencia de elementos de contacto esenciales con el foro”, apreciadosia’la
luz de “las circunstancias ficticas de la controversia’, como un factor
relevante a tomar en consideracién al momento de la evaluacién por parte de los
jueces argentinos de la competencia en la esfera internacional®.

Desde ese 6ptica, queda definitivamente avalada la jurisdiccién de los

jueces del Ecuador que intervinieron en el pleito.

(v) NOTIFICACION Y EMPLAZAMIENTO (Inc. €)

“Que el demandado haya sido notificado o emplazado en debida
forma legal de modo sustancialmente equivalente a Ia aceptada por
Ia ley del Estado donde Ia sentencia, laudo y resolucion

jurtisdiccional deban surtir efecto”.

A este respecto, cabe sefialar que la citacién de Chevron Corp. en el
proceso seguido en el Ecuador se hizo de un modo anilogo sustancialmente al
previsto por la ley procesal argentina para los supuestos de notificacién del

traslado de la demanda.

Se adjunta como prueba del cumplimiento de este recaudo copia

debidamente apostillada de las constancias de notificacién.

Prueba cabal de que, en nuestro caso, la citacién o emplazamiento a juicio
de la demandada tuvo lugar, viene dada por el hecho indisputable de que
Chevron Corp., efectivamente, respondi6 a la citacién a juicio mediante una
extensa exposicién —que también se acompafia apostillada (Anexo 6)- en la que

dejé planteadas todas las defensas y argumentaciones defensivas a que se crefa

en ese sentido, no sin antes exigirle a Chevron —quien asi lo hizo, en efecto- que se comprometiera
a respetar el fallo que eventualmente dictara la justicia del Ecuador.

13 Corte Suprema de Justicia de la Naci6n, i# r2, “Cd Holding Inc. ¢/ Cia. Arg. de Comodoro Rivadavia
S.A”, del 3/11/09. La idea conceptual transcripta en el texto corresponde al dictamen de la Procuradora
Fiscal (del 19/02/09) que la Corte hizo suyo. En este precedente se reconocié la competencia
internacional de un Tribunal de los Estados Unidos, por cuanto no se advertia ... gue e/ jueg extranjero haya
invadido la jurisdiccion exclusiva argentina o gue su jurisdiccién fuera exorbitante, arbitraria, abusiva, artificial o
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con derecho, a la vez que propuso la produccién de toda la prueba que estimé

adecuado producir para apoyar su postural4,

(vi) DERECHO DE DEFENSA (Inc. f)

“Que se haya asegurado la defensa de las partes”.

Luego de un repaso de los antecedentes acompafiados, no puede mas
que imponerse la certera conclusién de que el derecho de defensa de
Chevron se respeté a rajatabla, y con una tolerancia tal por parte de los
jueces locales a sus dilatorios y reiterados planteos, que fueron necesarios
diez afios de litigio para arribar a una sentencia. A lo que cabe agregar
que el trimite debié llevarse a cabo integramente en la jurisdiccién por
cuya prevalencia, como se dij hevron bregd con ahinco durante nueve
afios que, a la postre, resultaron “tiempo muerto” para esta parte en su
consecucion de la justicia.

El examen de este inciso necesariamente debe complementarse con el
que haremos infra respecto del “orden publico” —en especial el apartado donde
se aborda su faz procesal o adjetiva-, asi como sobre el cumplimiento de lo
dispuesto en el art. 3 inc. b) de la Convencién sobre Eficacia Extraterritorial de
Sentencias. Los documentos que se referirin en esa oportunidad demuestran que
no solo se respeté a la demandada su derecho de defensa, sino que ésta incluso

lo ejerci6 en plenitud y, en algunos casos, hasta con exceso o abuso.

(vii) EJECUTORIA O COSA JUZGADA (Inc. g)

frandulenta o se haya violado el jues, natural o ¢l derecho de defensd” (también transcripcién del dictamen de la
Procuradora Fiscal que la Corte hizo suyo).

14 Al tratarse de un procedimiento verbal- sumario, el acto de “contestacién de demanda” se lleva a cabo
en el marco de la audiencia de conciliacién. La Seccién 23ra. del Cédigo de Procedimiento Civil del
Ecuador esti dedicada a este procedimiento. Se establece que “Propuesta la demanda, el juez, de ser procedente ¢/
trimite verbal sumario, lo declarard asi y dispondrd que se entregue al demandado la copia de la demanda...” (art. 829).
“Inmediatamente después de practicada la citacion, el juez, sefialard dia y hora para la andiencia de concifiacion...” (art.
830); y luego establece que “La andiencia de conctliacién empegard por la contestacion a la demanda, que contendrd las
excepciones, dilatorias y perentorias, de que se crea asistido ¢l demandads...”.
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“Que tengan el cardcter de ejecutoriados o0, en su caso, fuerza de F
R
cosa juzgada en el Estado en que fiueron dictados”. .

Como surge de la literalidad de la norma, para determinar si el fallo
causa ejecutoria y/o ha pasado en autoridad de cosa juzgada, hay que

estar a la ley del pais de origen.

Ia Excma. Cimara de este fuero Nacional en lo Givil ha adoptado dicho
criterio, al sostener que la sentencia extranjera “... debe estar dotada de la antoridad
de cosa_juzgada, o sea, que no debe ser susceptible de impugnacion por medio de los recursos
ordinarios que admita la legislacién del pais en el que ha sido dictadd”; agregando luego
que ... como la calidad de cosa juzgada debe juzgarse con arreglo a las normas vigentes en el
Estado en que fue pronunciada la sentencia, es necesario que el interesado acredite este

exctremo’ 13,

Sentado ello, hemos de citar de forma textual, por considerar que son en
sf mismos suficientes para tener por cumplido este recaudo, los términos de la
resolucién dictada por la Sala Unica de la Corte Provincial de Sucumbios en su
sentencia ampliatoria del 13 de enero de 2012 (Anexo 5). Allf se da cuenta con
toda claridad del entendimiento que la ley y la jurisprudencia ecuatoriana recogen
en punto a las instituciones de la gecutoria y la cosa juzgada; es decir, de la
interpretacién que debe seguir el Juez argentino segun lo prescribe el art.
2 de la Convencién sobre Normas Generales de Derecho Internacional

Privado, de jerarquia superior a las leyes en nuestro orden juridico®.

Dijo el Tribunal ecuatoriano en aquél pronunciamiento del 13 de enero:

15 Cfr. CNCiv. Sala K, del 10/06/10.

16 Esta norma dice “Los jueces y autoridades de los Estados Partes estarin obligados a aplicar el
derecho extranjero tal como lo harfan los jueces del Estado cuyo derecho resultare aplicable...”.
En referencia a esta norma, sostuvo el Procurador Fiscal ante la Corte Suprema de Justicia de la Nacién,
que “e/ articulo 2° de la Convencion citada. .. vino a consagrar la teoria del uso juridico, por la cual los jueces nacionales se
ven obligados a aplicar la normativa extranjera, como lo harian los jueces del lugar cuyo derecho es aplicable...”; y luego
agrega: “... ¢/ citado articulo 2° carece de normas que regulen directamente cutdd derecho resulta aplicable, limitindose a
disponer pantas interpretativas del derecho exctranjero, al disponer que los jueces y antoridades de los Estados partes, deben
interpretar las normas como lo harian los jueces del Estado cuyo derecho es aplicable’ (cfr. Dictamen de la Procuracién
General de la Nacién de fecha 10/07/99 en autos “Moka S.A. ¢/ Graiver David s/ sucesién”).
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“Siendo que la sentencia del 3 de enero del 2012, junto con esta
ampliacion y aclaracion pone fin a un proceso de conocimiento,
decidiendo sobre el fondo de Ia litis en tltima instancia, resulta evidente
que se produce cosa juzgada material y formal con sentencia de segunda
instancia, que es cuando procede el recurso de casacién, precisamente

porque el proceso ha concluido”.

Alli mismo la Corte de la Provincia de Sucumbios explica porqué el
hecho de que se abra una instancia de casacién no representa ébice a la
configuracién de la cosa juzgada tal como rige y se aplica esta institucién en el

Ecuador:

“El derecho ecuatoriano ha sido prolifico a partir de Ia ley de
casacion (1992) en definir mediante jurisprudencia reiterada en al menos
una docena de fallos de casacion, que forman precedente jurisprudencial
obligatorio, que el Art. 2 de la Ley de Casacion implica que inicamente
procede el recurso extraordinario en caso de que se haya dictado una
providencia que ponga fin al proceso, produciendo efecto de cosa juzgada
formal y sustancial, es decir, final y definitiva, de manera que no puede
renovarse la contienda entre Ias mismas partes —por lo subjetivo- en que
se demande la misma cosa, cantidad o hecho, fundindose en la misma
causa, razon o derecho —por lo objetivo- y que tal se haya dictado dentro

de un proceso de conocimiento "V,

No hace falta aqui recurrir a citas doctrinarias o al anilisis de precedentes

anélogos: es el propio Tribunal encargado de juzgar el caso en segunda y

17 Interesa sefialar aqui que, de acuerdo a lo prescripto por el art. 19, segundo parrafo, de la Ley de
Casacién del Ecuador, “La triple reiteracin de un fallo de casaciin constituye precedente jurisprudencial obligatorio y
vinculante para la interpretacion y aplicacion de las leyes, excepto para la propéa Corte Supremd”. De alli que la Sala
Unica, en el pirrafo transcripto, haya aludido al caricter “obligatorio” del criterio plasmado en “al
menos una docena de fallos de casacion”.
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dltima instancia quien dijo de un modo _explicito, sin margen para la uL
)

, . . i

duda, que el asunto es cosa juzgada, y que fue precisamente por revestir )

el fallo tal condicién que pudo luego habilitarse la via del recurso de
casaci6n instada por Chevron Corp!®. Es que ese remedio extraordinario,
segtin la legislacién ecuatoriana, no cabe sino contra fallos dotados de la cualidad

de cosa juzgada en sentido formal y sustancial.

Pero no fue Gnicamente en la resolucién ampliatoria del 13 de enero de
2012, que la Sala Unica de la Corte dejé dicho que el asunto era cosa juzgada;
por dos veces mis, en sendas resoluciones posteriores del 17 de febrero de 2012

(Anexo 7)! y del 1° de marzo de 2012 (Anexo 8) dej6 el Tribunal expresado
igual entendimiento.

En la primera de ellas atendi6 un planteo de Chevron para que se la
eximiera de prestar la caucién legalmente exigible a los efectos de suspender la
ejecucién del fallo. Al margen del desatino que significé que una compaiifa de
semejante entidad, cuyas ganancias trimestrales se cuentan por billones de
délares (es decir, miles de millones), postule dicha exencién, la Sala Unica de
todos modos abordé los argumentos de la demandada —vinculados a que un
laudo arbitral interino de un proceso en el que los actores no son parte impedirfa
la ejecucién de la sentencia-, los desestimé por su improcedencia juridica y, de
acuerdo con lo que ya habia sefialado en el anterior pronunciamiento del 13 de
enero de 2012, en el sentido de que la sentencia causaba cosa juzgada, ordeng la
extraccion de copias para que en la primera instancia se procediera sin

ma4as tramite a la ejecucion del fallo?!.

Mis explicitamente afin, en la siguiente decisién del 1 de marzo de 2012 —

ante el planteo por parte de Chevron de que un segundo laudo interino

18 [ a concesién del recurso extraordinario de casacién ocurrié a posteriori mediante resolucién del mismo
Tribunal dictada el dia 17 de febrero de 2012.

19 Se acompafia copia debidamente apostillada como Anexo. En esta resolucién se encuentra ambién la
concesién del recurso extraordinario de Casacién interpuesto por Chevron.

20 Se acompafia copia debidamente apostillada como Anexo.

21 En un todo de acuerdo con los términos del art. 8 de la Ley de Casacién del Ecuador, que manda
remitir ... Jas copias [del expediente] a/ juex # drgano competente para la gjecucion del fallo”.
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impedirfa la ejecucién de la sentencia-, dijo el Tribunal: “Esta Sala no volverd a
referirse a los argumentos de fondo porque fueron analizados en las sentencias. Estos

argumentos no serdn tomades en cuenta por cuanto existe una sentencia con
autoridad de cosa juzgada, que analiza la prueba judicial y decide sobre

estos particulares, sin que sea éste el momento para debatir nuevamente la apreciacidn que
se hizo de la prueba’?2. Al mismo tiempo ahondé en argumentos constitucionales
sobre la igualdad ante la ley (;por qué cualquier litigante para lograr que se
suspenda la ejecucién de un fallo debe pagar una caucién, y a una compafifa
como Chevron se le permitiria lograr ese mismo efecto por medio de una
resolucién dictada en un remoto proceso arbitral del que los demandantes no
son siquiera parte?) y culmin el pronunciamiento sefialando —a pedido ahora de

los actores- que:

“este auto constituye para todo efecto y exigencia procesal, Ia
declaracion de ejecutoria del fallo dictado en este nivel de Ia

Jurisdiccion™?.

El concepto contenido en los pronunciamientos resefiados es respaldado
asimismo por prestigiosa doctrina entre nosotros; asf, sostiene Maria Elsa Uzal
que “E/ art. 517 CPCCN, ademds del control de la jurisdiccion indirecta, impone que la
sentencia haya pasado en oportunidad [Sic] de cosa juzgada en el Estado en que se ha
pronunciade (inc. 1°); esto implica que se encuentre firme; que sea definitiva y, por ende,

Insusceptible de ser atacada por via de recurso ordinario’?.

En igual sentido, jurisprudencia de la Excma. Cimara de este fuero
nacional en lo Civil sostuvo, en relacién con este punto especifico, que lo que

debia constatarse para dar curso al exequitur era “... s7 la sentencia es pasible

2 E] resalto y el subrayado no son del original.

B Sobre el punto volveremos al tratar la exigencia del art. 3 inc. ) de la Convencién sobre Eficacia
Extraterritorial de Sentencias.

2 Cir. Uzal, Marfa Elsa, Solucidn de Controversias en el Comercio Internarional, Ad Hoc, Bs.As., 1992, pag. 36. El
resalto y el subrayado no son del original. También Colombo- Kiper aluden a que solamente la pendencia
de un recurso ordinario seria 6bice para el exequatur (cfr. Cidigo Prucesal... T. IV, pig. 578).



Case 1:11-cv-00691-LAK-JCF Document 2114-4 Filed 10/24/18 Page 108 of 164

de algiin recurso ordinatio y, en tal caso, si han sido intetpuestos y cuil
fie su suerte, 0, en caso negativo, la constancia de haber vencido los

plazos pertinentes...”?.

Siempre en el mismo orden de ideas, Boggiano opina que “si /a sentencia es
definitiva, aunque se la pueda impugnar por via del recurso extraordinario, como ocurre en

nuestro pais, puede reconocérsela’?6.

En conclusién, la sentencia dictada por la Sala Unica de la Corte
Provincial de Sucumbios tiene fuerza de cosa juzgada y el hecho de que
se halle pendiente de tratamiento un RECURSO EXTRAORDINARIO DE
CASACION ante la Corte Superior de Justicia ecuatoriana no representa

ébice, segiin vimos, para el curso de esta demanda de reconocimiento.

(viii) ORDEN PUBLICO (Inc. h)

“Que no contrarien manifiestamente los principios y las leyes de
orden publico del Estado en que se pida el reconocimiento o la

ejecucion.”

No hay ningiin resquicio que permita llegar a la conclusién de que una
sentencia como la dictada por los jueces del Ecuador, que condena al pago de los
dafios provocados por los hechos ilicitos de la demandada (su sucesora juridica),
resulte en algn punto incompatible con los principios en los que abreva el
ordenamiento juridico argentino. Bien por el contrario, la solucién estd en un
todo de acuerdo no solo con la normativa juridica argentina, sino con los
principios rectores mis generales que la inspiran: en efecto, como lo ha
resuelto nuestra Corte Suprema de Justicia de la Nacién, tiene raiz

constitucional el derecho a obtener una reparaciéon integral como

25 Cfr. CNCiv., Sala H, “Freire Guapo Garcao Fernando M. ¢/ Arrellano Laura E.”, fallo del 13 de agosto
de 1997 [LL 1998-B, 176]. El subrayado no es del original.

2 Cfr. Boggiano Antonio, Derecho Internacional Privads, Depalma, Buenos Aires, 2da. Edicién, 1983, ¢. II,
pig. 1333 (citado por Uzal).
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consecuencia de la infraccion al principio de alterum non Iaedere

recogido en el art. 19 de nuestra Ley Fundamental?.

El confronte debe hacerse entre la solucién material que dio al caso
el tribunal extranjero y el espiritu o los principios generales de los que
esta imbuido nuestro propio orden juridico. No se trata de verificar que
las leyes de su pais que haya aplicado el juez extranjero estén replicadas
aqui en nuestra propia legislacion, ni de controlar el modo o el alcance
con que el juez foraneo las aplicéd; mas atn: ni siquiera en el supuesto de
que el juez extranjero hubiera aplicado derecho argentino para la solucién
de la controversia, le es dado al tribunal de nuestro pais juzgar sobre el
modo en que ese derecho fue aplicado, en tanto y en cuanto —claro esta-
no se hubiera invadido la jurisdiccién argentina exclusiva, tal como se

explico en el capitulo referido a la “competencia internacional”28,

De modo que ni siquiera el examen de compatibilidad con el orden
publico local puede dar cabida a un examen de fondo?.

Por fin, el orden publico también corresponde sea examinado desde la
dptica estrictamente procesal o adjetiva. Aqui cobra relevancia la cuestién ya
tratada de la citacién o emplazamiento en juicio —que se hubiera llevado a cabo
de un modo regular y andlogo, en lo sustancial, al previsto en el Estado donde se
persigue el reconocimiento- asi como lo referido a que se hubiera respetado a la

condenada su derecho de defensa durante el trimite del pleito.

77 Cfr. CSJN, “Santa Coloma”, Fallos 308: 1160.

3 Cfr. Boggiano, ob.at., T. I, pag. 486; dice el autor: “N7 siguiera cuando el jues; extranjero ha aplicado el
derecho material argentino su decisidn es revisable por via de reconocimiento o exequdtur; tampoco procede revisar
las normas de conflicto aplicadas por el tribunal extranjero. Asi, no es condicion de reconocimiento que se hayan
aplicado las normas de conflicto argentinas; ni siquiera se requiere la aplicacion de normas de conflicto
equivalentes. Bl respeto a la decision extranjera comprende también el de las normas de conflicto aplicadas por el
Jueg que la dicts”.

2 Particularmente enfitico es Boggiano al sefialar que la indagacién en torno del cumplimiento de este
requisito en ningtin caso debe conducir a un examen del fondo de la sentencia extranjera. “E/ control —
precisa- concierne a la solucion material de la controversia en cuanto a su eficacia o ejecrcion en el pats estrictamente. De
abi que se requiera una comparacion sustancial entre aguella solucion y el espiritu del derecho argenting”.
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Tocante a estos extremos, remitimos, pues, a lo expuesto s#pra’en ocasiSir 0
de abordar el cumplimiento de los requisitos impuestos en los incisos €)y-£) dél 38
art. 2 de la Convencién; asi como también remitimos a lo que se expondrd mis
abajo en materia de documentacién que acredita el cumplimiento efectivo de

esos sensibles extremos (inc. b) del art. 3 de la Convencién).

IIL.2. EL CUMPLIMIENTO DE TODOS LOS REQUISITOS
DEL ART. 3 DE LA CONVENCION.

Siguiendo igual metodologia que la utilizada al abordar los requisitos del
art. 2 de la Convencién, también aquf analizaremos, inciso por inciso, el acabado

cumplimiento de cada uno de los requerimientos legales.

@

“a, Copia autentica de Ia sentencia o del laudo y resolucion
jurisdiccional’

Se acompaifian con el debido cumplimiento de los requisitos impuestos
por la “Convencion de La Haya sobre supresion de legalizaciones” (1961),
la sentencia dictada en primera instancia por el Juez Nicolds Zambrano el dfa 14

de febrero de 2011 (Anexo 2) y la aclaratoria dictada por el mismo magistrado
en fecha 4 de marzo de 2011 (Anexo 3).

Asimismo, y con igual cumplimiento de los recaudos impuestos por el
instrumento internacional citado, se acompafia la sentencia de segunda instancia
emitida por la Corte Provincial de Sucumbios el dia 3 de enero de 2012 (Anexo
4) y su respectiva ampliatoria de fecha 13 de enero de 2012 (Anexo 5).

Tales los cuatro pronunciamientos judiciales que hemos
identificado en el “Objeto” de este escrito como “la sentencia” cuyo

reconocimiento se postula en los términos de la__“Convencion
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Interamericana Sobre Eficacia Extraterritorial de Sentencias y Laudos
dictados en el Extranjero”, suscripta y ratificada —como se explicé
oportunamente- tanto por la Republica del Ecuador como asi también por
la Republica Argentina.

(i)
“b. Copia auténtica de las piezas necesarias para acreditar que se

ha dado cumplimiento a los incisos e) y f) del articulo anterior”

Recordemos que el inc. €) del art. 2 exigfa que el demandado hubiera sido
notificado o emplazado de un modo sustancialmente equivalente al previsto en
la legislacién del Estado en el que se solicita el reconocimiento; mientras que el

inc. f) exigfa que se hubiera asegurado el derecho de defensa de las partes.

Ahora, el art. 3 inc. b) bajo anilisis requiere la adjuncién de los
documentos o piezas necesarias para acreditar el cumplimiento de aquellos

extremos.

A los fines de acreditar a V.S. la notificacién del traslado de la
demanda, se acompaiia en Anexo 9 la constancia labrada con tal propésito en
persona de Chevron Corporation; tal diligencia arrojé como resultado que el
dia 11 de julio de 2003, a las 2:22 hs. PM, se produjo la notificacién de la

demanda con todos sus anexos.

De alli surge asimismo que junto con la citacién propiamente dicha se
acompafid a Chevron “Expediente de 78 fojas en copias certificadas que contienen
demanda inicial y anexos a la misma...”. Todo lo necesario para que Chevron
pudiera ejercer en plenitud —como de hecho lo hizo- su derecho de defensa al

momento de responder la accién.

A mayor abundamiento, se acompafianan también -siempre con la
debida apostilla para certificar su autenticidad- sendas providencias (que integran

el Anexo 9) dictadas por la Presidencia de la Corte Superior de Justicia del
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Departamento de Nueva Loja, datadas en 4 de septiembre de 2003 yen 8 de
octubre de 2003, mediante las que tiene por cumplida debidamente la diligencia

de notificacién del traslado de la demanda a Chevron Corporation?.

Z2 SR

Por lo que se refiere al respeto del derecho de defensa de la demandada,

se acompafia la siguiente documentacién:

- Acta integra de la audiencia en la que Chevron respondi6 la demanda

(Anexo 9).
- Escrito de apelacién de la sentencia definitiva (Anexo 10).

Queda en evidencia, a partir de estos documentos, que Chevron
Corp. tuvo ocasién de plantear cuanta defensa considerd conveniente a su
derecho, de argumentar en todos los érdenes sin cortapisas facticas ni
juridicas, de ofrecer y producir prueba para avalar sus dichos y rebatir los
de esta parte y de acceder a una revisién integra del fallo de primera
instancia en la Corte de Apelaciones.

(iii)
“c. Copia auténtica del auto que declare que la sentencia o el Iaudo

tiene el cardcter de ejecutoriado o fuerza de cosa juzgada’.

Al referirse a la calidad de cwsa juggada que ha de revestir la sentencia,
sostiene Palacio que “La prueba de esta circunstancia debe surgir de la copia auténtica de
la resolucion que declare que la sentencia tiene el cardcter de ejecutoriada o pasada en autoridad

de cosa juzgada’!.

30 Estas dos providencias que tienen por debidamente cumplida la notificacién a Chevron Corp.
también integran el Anexo.
31 Cfr. Palacio, Lino E., ob. 4. T. VII, pags. 320/21.
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Coincidentemente, dice Couture que “... tratdndose del acto tipicamente
Jjurisdiccional, la declaracidn de certeza sobre la calidad de firme y definitiva de la sentencia, que

le confiere la antoridad de la cosa juggada, debe emanar del poder jurisdiccional que la dictd32,

Lo relevante para destacar en este item es que la declaraciéon de que
la sentencia posee las cualidades de la cosa juzgada ha sido emitida por el
propio Tribunal de la causa, y que tal declaracién se halla incluida en
instrumentos sobre cuyo contenido especifico y caricter auténtico ya nos
hemos referido al abordar el cumplimiento de los requisitos del inc. a del
art. 3 que estamos analizando y, asimismo, en el apartado I11.1. al tratar el

inc. g) del art. 2.

A estos puntuales efectos, no solo cobra relevancia el pronunciamiento
ampliatorio_del 13 de enero de 2012 (Anexo 5), sino también los dos
pronunciamientos posteriores emitidos por el mismo Tribunal en fecha 17 de
febrero (Anexo 7) y 1 de marzo de 2012 (Anexo 8), los cuales también se
acompafian -siempre con la debida .4poestilla- con el especifico propésito de

cumplimentar el respaldo documental exigido por este inciso.

IV. COMPETENCIA, CONEXION CON EL FORO LOCALE
INSTANCIA DE PARTE EN LA PROMOCION
DEL EXEQUATUR,

a- La peticién para obtener el reconocimiento de una sentencia
extranjera, el denominado incidente de exegudtur, debe solicitarse ante el juez de
primera instancia que corresponda (art. 518 CPCCN), segiin las normas de
competencia por razén del lugar y de la materia, de acuerdo con el art. 5 del
CPCCN vy las normas del dec-ley 1285/58, sobre Organizacién de la Justicia

Nacional. 33

32 Cfr. Couture, Eduardo J., Fundamentos del Derecho Procesal Civil, Depalma, Bs.As., 1997.

3 Cfr. Boggiano, Ob.qit, T. I, pag. 490; id. Gozaini, Osvaldo, Cédigo Procesal. .., La Ley, 2002, T. 111, pag.
74; id. Palacio, Lino E., Derecho Procesal Civil, Abeledo- Perrot, T. VII, p4g. 327. Agrega este dltimo autor
que “Prede asimismo ser competente la justicia federal cuando, de acwerds con las pertinentes normas constitucionales y
legales, le corresponde intervener por razin de la materia o de las personas”. En el caso que aqui se postula, como

20
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El citado decreto-ley 1285/58 prescribe en su art. 43 que “Los jusgad 5 A,
nacionales de primera instancia en lo Civil de la Capital Federal, conocerin en todas las e
cuestiones regidas por las leyes civiles cuyo conocimiento no haya sido expresamente atribuido a
los jueces de otro fuers”; y a continuacién, la misma norma establece —en lo
pertinente- que “Conocerdn, ademds, en las siguientes causas: [...] b) En las que se
reclame indemnizacién por dafios y pertjuicios provocados por hechos
ilicitos”.

También jurisprudencia actual reconocid la vigencia del art. 43 del
decreto-ley 1285/58 —aplicado sobre los hechos de la demanda instaurada
en el extranjero- a los fines de atribuir competencia interna en la instancia
de reconocimiento del fallo*.

Es cierto que, recientemente, la Corte Suprema de Justicia de la Nacién ha
ratificado el criterio de que los asuntos ligados a la proteccién del medio
ambiente deben tramitar por ante las autoridades locales correspondientes a la
jurisdiccién afectada’; tal criterio, sin embargo, no puede tener aplicacién en el
caso, puesto que los dafios reconocidos en la sentencia ocurrieron fuera de los
limites territoriales de la Repiiblica —sin que tampoco sus efectos se hubieran
propagado a ningfin sitio dentro de nuestras fronteras-, por lo que a los fines de
la doctrina jurisprudencial citada, no existen autoridades judiciales locales
ante quienes recurrir. Y, obviamente, por el mismo motivo no se configura

tampoco un supuesto de intepjurisdiccionalidad (dicho en el sentido de que el dafio

surge de un andlisis de sus antecedentes, ninguna de esas dos variables determina la competencia federal:
la temitica de fondo versa sobre responsabilidad derivada de hechos ilicitos y las partes involucradas son
sujetos de derecho privado.

34 Cfr. CNCiv.Com.Fed., Sala II, “Clarkson Hyde LLP ¢/ Otero Monsegur Maria Antonia 5/ Exequdtur”, del
3.09.09. Se trat6 de un caso en el que previno el fuero Civil y Comercial Federal, quien se declaré
incompetente en favor del fuero Nacional en lo Civil, el cual, a su vez, decliné su competencia en favor
del fuero Nacional en lo Comercial, quien tampoco la acepté. Finalmente, el Tribunal de Alzada del fuero
que previno resolvi6 la contienda en forma definitiva asignando competencia al fuero Nacional en lo
Civil, toda vez que la materia del litigio versaba sobre un asunto (prestacién de servicios profesionales)
que el art. 43 del decreto-ley 1285/58 reservaba para ese fuero.

35 Cfr. CSJN, jn_re, “Benzrihen Carlos Jorge y otro ¢/ Industrias Magromer Cueros y Pieles S.A.”, del
21/09/10.
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afecte a dos 0 mis provincias) que active la competencia de tribunales federales,
segtn criterio adoptado por la Corte Suprema en el mismo precedente3s.
Aclarado ello, es de resaltar que la sola lectura de la sentencia cuyo
reconocimiento se postula deja en claro que aqui se trata del resarcimiento
de los dafios provocados por los “hechos ilicitos” de los que la demandada

resulta civilmente responsable por su acciéon u omisién, Tal la materia del

pleito. No existen en el caso vinculos contractuales de ninguna indole
entre los demandantes v la corporaciéon petrolera demandada, asi como
tampoco elementos -ni ficticos ni juridicos- que justifiquen un

desplazamiento del caso por fuera del claro dmbito de aplicacién de la
norma transcripta (art. 43 inc. b. del decreto-ley 1285/58).

Y de ese modo se justifica la actuacién de V.S. en tanto Juez Nacional de
Primera Instancia en lo Civil, conclusién esta que se ve ratificada por las normas
de la Ley General del Ambiente 25.675, cuyo art. 7° establece la competencia de
los “tribunales ordinarios segin corresponda por el territorio, la materia o las personas”,
ratificando luego el art. 32 de dicho cuerpo legal que “La competencia judicial
ambiental serd la que corresponda a las reglas ordinarias de la competencia”.

Cabe, por fin, destacar que el hecho de que se trate la demandada de una
sociedad cuyo objeto es mercantl, no altera la competencia de los jueces
nacionales en lo Civil conforme a la normativa analizada; conforme se resolvié en
jurisprudencia reciente, los asuntos por dafios y perjuicios provocados por
hechos ilicitos son de competencia de los Juzgados Nacionales de Primera

Instancia en lo Givil de la Capital Federal, ya que la calidad de las personas

3 Dijo la Corte en el precedente citado en nota previa —por remisién a los fundamentos de la Procuradora
Fiscal -: “[...] cabe recordar que la Corte a través de distintos precedentes ha delineado los criterios que deben tenerse en
cuenta para determinar la procedencia de dicha competencia federal en ragon de la materia ambiental, estableciends, en
primer término, que debe delimitarse el dmbito territorial afectado, pues, como lo ha previsto el legislador nacional, debe
tratarse de un recurso ambiental interjurisdiccional (Fallos 327:3880; 329:2316), 0 de un drea geogrdfica qne se extienda
mds alld de la frontera provincial. Es decir, que abargue a mds de una jurisdiccidn estatal, provincial, de la Cindad de
Buenos Aires o internacional, puesto que debe tratarse de un asunto que incluya problemas ambientales compartidos por mds
de una jurisdiccion (Fallos 330:4234; 331:1679)".
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b.- Yaen la etapa de ejecucién de sentencia, en el juicio de origen fueron

dictadas ciertas resoluciones que involucran, en forma expresa, activos de
la condenada Chevron Corp. en la Republica Argentina (dichas resoluciones,
fechadas los dfas 15 y25 de octubre de 2012, integraron el exhorto —debidamente
apostillado- que se halla agregado en los autos conexos).

A partir de dicho antecedente se advierte claramente, pues, la conexién
directa del caso con el foro local, justificindose asi la apertura formal de
esta jurisdiccidn.

Sin perjuicio de ese factor relativo a la existencia de bienes de la
condenada situados en la Argentina, lo cierto es que la conexién con el foro local

bien puede justificarse también desde otras miltiples perspectivas.

c.- Como aspecto que también aparece ligado con la actuacién de V.S. o,
mis precisamente, con la modalidad de peticién a partir de la cual se activa dicha
actuacién jurisdiccional, cabe sefialar que la solicitud de reconocimiento de un
fallo extranjero no exige un requerimiento del juez extranjero cursado por via de
exhorto.

Bien sefialan Colombo- Kiper que el previsto en los arts. 517 y ss. del
CPCCN “... es un proceso autonomo, independiente de la sentencia que se
pretende efecutar’®.

Sentis Melendo enfatiza esa misma naturaleza: “Se frata de wuna accidn

auténoma. No se trata de una accion subordinada a la que se ejercita para obtener la sentencia

3 Cfr. CNCiv., “Proyecto del Atlintico S.A. ¢/ Rosetti Victor J. s/ dafios y perjuicios s/ competencia”,
del 19/10/11.

38 Cfr. Colombo- Kiper, Cidigo Procesal Civil y Comercial de la Nacion- Anotado y comentado, La Ley, T. IV, pig.
579.
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que Se quiere ejecutar o a la sentencia respecto de la cual se pretende que se le reconogea el valor
de cosa juzgada en el pais>.

Este dato de la autonomia predica sobre la innecesariedad del exhorto, ya
que no se trata en este caso de “dar cumplimiento” a la orden de un juez
extranjero, sino de tramitar un proceso nuevo con un objeto procesal distinto y
propio: examinar si aquella sentencia puede equipararse a una sentencia definitiva
local. Y de alli que el procedimiento normal y tipico para darle inicio sea “Ia
demanda presentada directamente ante la autoridad judicial competente
para otorgarla’¥,

En un similar orden de ideas, al comentar un fallo de la Cimara Givil y
Comercial de Rosario, Ciuro Caldani opina que el modo apropiado de instar una
accién de reconocimiento y ejecucién es la actuacién de parte, cuya “presencia
directa” en el proceso, desde una dptica valorativa, condice con la prevision
de que el pedido deba efectuarse ante un juez de primera instancia (lo
propio marca el art. 518 del CPCCN) y con la significacién que guarda el acto
de la sentencia con que concluye. En contraposicién —apunta- el exhorto
aparece como la via propicia y necesaria cuando se trata de pedidos de auxilio
judicial en materia de notificaciones, recepcién de declaraciones u otro tipo de
“diligencias” judiciales de menor significacién*!.

Por su parte, destaca Boggiano la importancia que reviste en este tipo de
procedimientos el “impulso de parte” y expresa que la demanda “... puede ser

requerida por la parte interesada o por exhorto’#2.

39 Cfr. Sentis Melendo, S., La sentencia extranjera (Exequatur), Ediciones Juridicas Europa- América, Bs.As.,
1958, pég. 149.

% Cfr. Sentis Melendo, S., ob.cit, pag. 127.; dice el autor al inicio del capitulo V que dedica en forma
exclusiva al anilisis de este t6pico: “E/ procedimiento de exequatur admite tres formas distintas de incoacién: la
demanda presentada directamente ante la antoridad judicial competente para otorgarla, la via diplomdtica y la carta
rogatoria. Se ha de estimar que el procedimiento normal es el indicado en primer términd” (énfasis
afiadido).

4 Cfr. Curo Caldani, Miguel A, Un caso de Derecho Procesal Internacional Privado, en ED 112-411
[Comentario al fallo “Sociedad Anénima Comercial e Industdal ¢/ Industrdas Walter s/ demanda de
ejecucién de sentencia- Exhorto de Santa Cruz de la Sierra, Bolivia”]. El fallo en si mismo no reviste
mayor interés desde lo juridico; da cuenta de una situacién procesal anémala que, a juicio del
comentarista, se ofigind con “... ¢/ errdneo empleo del exchorto por el jueg boliviano”, quien “para pedir la gecucidn
de una sentencia introdsjo la confusion que intentan resolver de maneras diversas las dos instancias rosarinas”.

42 Cfr. Boggiano, ob.qit., T. I, pag. 490.
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Palacio se expresa con igual claridad, al indicar que esta accién “... puede
requerirse directamente por la parte interesada o mediante exhorto o carta
rogatoria cursada por via diplomdtica™.

La cuestién fue objeto de debate en el ya citado precedente “Cri Holding”,
en el que la parte demandada, entre los motivos que —sin éxito- postuld ante el
Tribunal para repeler el reconocimiento, plante6 la supuesta irregularidad del
trdmite a partir del hecho de que la actuacién no se hubiese iniciado con un
exhorto.

Al respecto, sostuvo en su dictamen la Fiscal General ante la Excma.
Cémara Comercial:

“También debe rechagarse, a mi eriterio, la articulacion referida a la tramitacion
irregular, toda ves, que la via mediante la cual puede promoverse el exequdtur puede ser tanto la
de la parte interesada cuanto la del exhorto, segiin lo entiende autorizada docirina (if.
Baggiano). En el caso, se advierte que si bien no hay un exhorto expedido por el tribunal
exctranjero, existe el impulso de la parte interesada. . e

Luego, la Sala se expidi6 en iguales términos, al expresar que
“Finalmente, el exequdtur ha sido deducido por la parte interesada, por lo
que no obsta a su tramitacion el hecho de que no se ha formado a partir de

un exhorto judicial’ .

V. CONSIDERACIONES ADICIONALES SOBRE LA
VIABILIDAD DEL EXEQUATUR CONTRA
CHEVRON CORPORATION.

En un momento dado, Chevron obtuvo de un Trbunal de Distrito de
Nueva York, a cargo del Juez Lewis Kaplan, una insélita medida cautelar con

alcance universal, mediante la cual dicho magistrado prohibfa que la sentencia

4 Cir. Palacio, ob.ciz,, T. VI, pag. 327.

# Cfr. Dictamen n° 113.114 del registro de la Fiscalfa General ante la Cimara Nacional de Apelaciones en
lo Comercial de la Capital Federal, fechado el 14/09/06 y suscripto por quien se desempefiaba entonces
como su titular, Dra. Alejandra Gils Carbé.
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emanada de la justicia ecuatoriana fuera ejecutada en cualquier pais del mundo.
Esta resolucién cautelar de alcance mundial fue dictada en fecha 7 de marzo de
2011, vale decir, a pocas semanas de haberse emitido el fallo condenatorio en
primera instancia.

Como salta a la vista sin necesidad de ahondar en mayores
consideraciones, la medida del Juez Kaplan constituyé un verdadero absurdo
juridico como no se ha visto otro.

La medida, como era de esperar analizada la cuestién con un minimo de
sentido comtin, fue de corto aliento, ya que el dia 19 de septiembre de 2011 la
Cdmara de Apelaciones para el Segundo Circuito de Nueva York, primero la
revoc6 integramente en decisién sumaria (se adjunta dicha resolucién,
debidamente apostillada y traducida —a su vez con su respectiva legalizacién-
como Anexo 12), y luego la desautorizé en severos términos desde el plano
juridico y argumental al exponer sus fundamentos para la revocatona el dia 26
de enero de 2012 (también se adjunta dicha resolucién, debidamente apostillada y

traducida —a su vez con su respectiva legalizacién- como Anexo 13).

Nada queda en vigencia, pues, de aquella resolucién que impedia a
los demandantes perseguir la ejecucién del fallo fuera del Ecuadort.

Dicho esto sin perjuicio de que, aun en el supuesto de aquella orden
estuviese vigente, nada obstarfa tampoco a la promocién de esta demanda de
reconocimiento, en la medida en que un Juez de los Estados Unidos no puede
indicar a un Juez de otro pais c6mo proceder frente a una solicitud de estas
caracteristicas. Los citados fundamentos del 26 de enero de 2012 son elocuentes
sobre el particular.

Aparte el escandaloso forum shopping que Chevron ha hecho en los Estados
Unidos, importa destacar, porque subraya la relevancia de su pronunciamiento,
que la mencionada Cimara de Apelaciones para el Segundo Gircuito de Nueva

York es el tribunal que, dentro de aquel pafs, viene conociendo en el caso desde

la primera etapa del juicio (1993-2002), cuando Chevron planteé —con éxito-

4 Cfr. CNCom., Sala E, “Cd Holding Inc. ¢/ Compaiiia Argentina de Comodoro Rivadavia”, del
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que la jurisdiccién adecuada para conocer de la_demanda por dafio
ambiental, originariamente promovida por los demandantes en Nueva
York, era la ecuatoriana, que ademés ofrecia —asi lo fundé y justificé
Chevron en su momento con un sinntimero_de Opiniones de juristas del
Ecuador- un sistema judicial idéneo y transparente (siempre debidamente
apostillada y traducida —con su respectiva legalizacién- se agrega como Anexo 14
la resolucién dictada por ese Tribunal de Apelaciones el dfa 16 de agosto de 2002,
mediante la cual falla que, efectivamente, haciendo lugar a la mocién de Chevron,
el pleito debfa ventilarse en el Ecuador).

Claro que, para ello, la Corte de Apelaciones exigi6 de Chevron, ademis
de ciertas dispensas referidas al plazo de prescripcién (para que los nueve afios
perdidos en los Estados Unidos no perjudicaran la vigencia de la accién de los
demandantes) un compromiso formal y expreso de que respetarfa el fallo que
eventualmente dictara la justicia ecuatonana.

Y Chevron extendié ante los jueces de su pais ese COmpromiso

formal y expreso de respetar el fallo que eventualmente dictaran los jueces
del Ecuador.

Como, naturalmente, y fiel a su estlo, Chevron intent6 luego
desentenderse de aquel compromiso, otra vez la Corte de Apelaciones para el
Segundo Circuito de Nueva York debi6é poner las cosas en su cauce, y
“recordarle” a la demandada la plena vigencia de aquella promesa.

Fue en un fallo del 17 de marzo de 2011 (que se agrega como Anexo 15,
debidamente apostillado y traducido —con su respectiva legalizacién-), en el que la
Corte de Apelaciones apunté:

“Chevron Corporation alega, sin mencién de la jurisprudencia
relevante, que no se encuentra obligado por las promesas de sus
predecesores Texaco y Chevron Texaco Inc. Sin embargo, al intentar Ia
confirmacién de la desestimacién del tribunal de distrito por motivos de

fuero inconveniente, los abogados de Chevron Texaco comparecieron ante

22/09/06.
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este Tribunal y reconfirmaron las concesiones que Texaco habia efectuado
para garantizar la desestimacion de la demanda de los demandantes. Al
hacer esto, Chevron Texaco se obligd a estas concesiones. En el 2005,
Chevron Texaco abandond Ia denominacion ‘Texaco’ y retorné a su
denominacion original, Chevron Corporation. No existe indicio en el
expediente ante nosotros de que Ia abreviacion de su denominacion tenga
efecto alguno sobre las obligaciones legales de Chevron Texaco. En
consecuencia, Chevron Corporation conserva la responsabilidad por las
promesas en las que el trabunal de distrito fundamenté su decision de no
hacer Iugar a la accion de los Demandantes”.

Mediante la compulsa del Anexo 15, puede notar V.S. que la referencia
transcripta fue efectuada por el Tribunal de Apelaciones a modo de inciso
aclaratorio cuando refiri6, en el relato de Antecedentes, que “Texaco también
ofrecio cumplir cualquier sentencia a favor de los Demandados”.

Las consideraciones que se hacen en este capitulo, V.S., sirven de marco
referencial y explicativo sobre el contexto en que se promueve este exequétur.
Dan cuenta de hechos relevantes que ponen al descubierto la estrategia de no
acatamiento sistemitico por parte de Chevron de los fallos judiciales que no la

complazcan, sean del pais que sean.

VI. DEN IA CONEXIDAD.

A los fines de la tramitacién de este proceso de exequitur y
reconocimiento de sentencia extranjera se denuncia conexidad con los autos
caratulados “Aguinda Salazar Maria c/ Chevron Cotporation s/ Medidas
precautorias’ (Expte. 91.814/2012). Estas actuaciones con las que se plantea la
conexidad radicaron inicialmente en el Juzgado N° 61 del fuero, no obstante lo
cual —ante la recusacién planteada por la demandada- fueron luego remitidas al
Juzgado N° 98. Entre ambos tribunales se plante6 una contienda negativa de

competencia, lo que motivé la elevacién de los autos a la Excma. Cimara.

28



Case 1:11-cv-00691-LAK-JCF Document 2114-4 Filed 10/24/18 Page 122 of 164

LA
UicA
"Foderat
5073
Al margen de cudl sea en definitiva el tribunal al que la Excma. Cimara
asigne el conocimiento de aquellas actuaciones, lo cierto es que por una eyidente ,gfgé
razén de buen orden procesal y unidad de conocimiento, ambos procedimientos Rt

(de Medidas precautorias y exequdtur) deben tramitar en forma conjunta,
habida cuenta de que se trata de diferentes estadios de un mismo proceso.

Asi lo prevé, ademis, el art. 49 del Reglamento del fuero, al disponer que
si se hubieren iniciado actuaciones previas de indole cautelar, la causa principal

debe radicarse en el juzgado que hubiere prevenido.

VII. TASA DE JUSTICIA.

Los demandantes se encuentran exentos, en su pais de origen, de afrontar
cualquier tipo de gasto, tasa, caucion, etc., y asi quedo declarado en el propio
instrumento de exhorto tramitado en los autos conexos “Aguinda Salazar
Maria ¢/ Chevron Cotporation s/ Medidas precautorias” (Expte.
91.814/2012), de tramite inicialmente en el Juzgado 61 del fuero.

En su resolucién del dfa 6 de noviembre de 2012, el Juez a cargo de dicho
tribunal tuvo presente la exencién de los rubros antedichos.

Destacado ello, solo cabe resaltar que, sobre el punto, la Convencién —de
jerarqui superior a la ley en nuestro orden juridico- es clara en su articulo 5: el
beneficio de pobreza reconocido en el Estado de origen conserva su plena
eficacia en el Estado de destino, por lo que, ante la acreditacién de que en el
pais de origen los actores se hallan exentos de abonar tasas, costas,
arraigos o cauciones procesale o cargas de cualquier tipo vinculada
con el tramite del litigio, no procede en esta instancia exigir la gabela
establecida en nuestro ordenamiento juridico por la ley 23.898.

Y, a todo evento, para la remota hipétesis de que la situacién en al pais de
origen variase, 0 que por alguna causa sobreviniente a esta presentacién se
exigiera a los demandantes el pago de la tasa prevista en la ley 23.898, se deja

planteado que el importe que corresponderfa abonar, habida cuenta de la indole

29
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de la accién que se intenta, es el previsto en el art. 6 de dicha ley previsto para los
casos de monto indeterminado.

En el citado precedente “Reef Explotation™ se establecié que el proceso
mediante el cual se perseguia el reconocimiento de un fallo dictado en el
extranjero era de “monto indeterminado”. Y, en instancia de recurso
extraordinario contra ese punto especifico del fallo, la Corte Suprema de la
Nacién —por remisién a los fundamentos de la Procuradora Fiscal- rechazé la
queja de los interesados tendiente a que se asignara al proceso el monto de la

sentencia que era objeto de reconocimiento.

VIII. PLANTEA CASO FEDERAL.

Que, para el supuesto de que las peticiones de esta parte contenidas en el
escrito fueran total o parcialmente desestimadas, se deja planteada la existencia de
“Caso Federal” a los fines de recurrir por ante la Corte Suprema de Justicia de la
Nacién en los términos del art. 14 de la ley 48 y demés normativa aplicable.

En efecto, procede la intervencién del Alto Tribunal cuando se halla en
juego la interpretacién y aplicacién de tratados internacionales y la decisién
adoptada por los jueces de la causa fuese contraria al derecho que la parte fundé6

en las normas de tales instrumentos+7 48.

4 Cfr. CS]N, fallo del 21/2/06 [LL 2006-C, 429]. Corresponde aclarar que, si bien la calificacién del
proceso como de “monto indeterminado” fue a los fines de la regulacién de honorarios de los
profesionales intervinientes, en el marco de lo dispuesto por el art. 6 inc. a) de la ley 21.839, tal calificacién
resulta también enteramente aplicable frente a los términos de la ley de tasa de justicia 23.898. No es
concebible, en efecto, que un mismo proceso sea de “monto indeterminado™ a los fines de la regulacién
de honorarios, pero que, por el contrario, se le asigne un valor fijo para la liquidacién de la tasa judicial.
En igual sentido, ver CNFed. Mar del Plata, “Far Eastern Shipping Company cf Arbenpe S_A.%, del 4.12.09,
en donde se sostuvo que: “... e/ Alko Tribunal ha sostenido la naturaleza declarativa del mentado procedimiento [de
reconocimiento] indicando que Ia conversion en un titulo ejecutivo para que se admita como tal en
nuestro territorio a través del exequdtur no conlleva en sf mism{a) discusion patrimonial alguna’
(énfasis afadido).

Una opinién en este sentido de exzender la conclusién del fallo “Reef” al supuesto de tasa puede verse en:
hup:// www.marval.com.ar/ Publicaciones/Marva ArticuloMN/tabid/9 age/es-

AR/DefaultaspxTemID=786

47 Cfr. CS]N, in_re, “Vargas Lerena Alvaro ¢/ Cadena Pais Producciones Publicitarias S.A. s/ ejecutivo”,
del 2 de marzo de 2011; id. Fallos 318:2639; 315:1848; 312:152, entre otros.

4 Cfr. CS]N, in re, “Riopar S.R.L. ¢/ Transportes Fluviales Argenrio S.A.” (R- 165.XXXII), del 15/10/96
[ED 171-539].
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Por de pronto, se deja aclarado que, en todos los casos, los documentos
en cuestién vienen acompafiados por la Apostilla creada por la Convencién de La
Faya (1961).

Anexo 1: Poder judicial en copia, cuyo original se halla glosado en los
autos “Aguinda Salazar Maria ¢/ Chevron Cotporation s/ Medidas
precautorias’ (Expte. 91.814/2012).

Anexo 2: Sentencia dictada en primera instancia el dia 14 de febrero de
2011.

Anexo 3: Sentencia aclaratoria de primera instancia dictada el dia 4 de
marzo de 2011.

Anexo 4: Sentencia dictada por la Sala Unica de la Corte Provincial de
Sucumbios el dfa 3 de enero de 2012.

Anexo 5: Sentencia dictada por la Sala Unica de la Corte Provincial de
Sucumbios el dfa 13 de enero de 2012.

Anexo 6: Acta integra de la audiencia en la que Chevron respondié la
demanda.

Anexo 7: Sentencia dictada por la Sala Unica de la Corte Provincial de
Sucumbios el dfa 17 de febrero de 2012.

Anexo 8: Sentencia dictada por la Sala Unica de la Corte Provincial de
Sucumbios el dia 1 de marzo de 2012.

Anexo 9: Constancias que acreditan la notificacién efectiva del traslado
de la demanda, asi como las providencias judiciales que tuvieron por

formalmente cumplido dicho trimite.

Anexo 10: Escrito de apelacién de la sentencia definitiva®.

4 Este escrito incluye la towlidad de los cuerpos 2067 y 2068; y comienza en el cuerpo 2066 que
conforma el Anexo 3.



Case 1:11-cv-00691-LAK-JCF Document 2114-4 Filed 10/24/18 Page 125 of 164

Anexo 11: Copia de la sentencia que hace constar la gratuidad del
procedimiento para los actores, asi como la no imposicién a dicha parte de gasto de
ninguna naturaleza (v.gr. tasa, caucién, etc.). El original se halla glosado en los
autos “Aguinda Salazar Maria c/ Chevron Cortporation s/ Medidas
precautorias’ (Expte. 91.814/2012), en tanto dicha resolucién fue parte
integrante del exhorto alli diligenciado.

Anexo 12: Sentencia apostillada y traducida —con su respectiva
legalizacién- del fallo emitido el dfa 19 de septiembre de 2011 por la Cimara de
Apelaciones del Segundo Circuito de Nueva York.

Anexo 13: Sentencia apostillada y traducida —con su respectiva
legalizacién- de la expresién de fundamentos del dfa 26 de enero de 2012 por la
Cimara de Apelaciones del Segundo Circuito de Nueva York, respecto de la
decisién del dia 19 de septiembre de 2012.

Anexo 14: Sentencia apostillada y traducida —con su respectiva
legalizacién- del fallo emitido el dia 16 de agosto de 2002 por la Cimara de
Apelaciones del Segundo Circuito de Nueva York.

Anexo 15: Sentencia apostillada y traducida —con su respectiva
legalizacién- del fallo emitido el dia 17 de marzo de 2011 por la Cimara de
Apelaciones del Segundo Circuito de Nueva York.

Queda asimismo ofrecida como prueba documental la totalidad de las
constancias de los autos conexos “Aguinda Salazar Maria ¢/ Chevron
Corporation s/ Medidas precautorias” (Expte. 91.814/2012); asi como las

constancias del juicio de origen en lo que fuera pertinente.
X. AUTORIZA.
Se autoriza a compulsar el presente expediente a los Dres. Leandro ].

Caputo (T° 64 F° 827), Matin Saldico (T° 103 F° 337); Matias Mendioroz (T° 100
F° 704) y a los Sres. Agustin Brugo (D.N.I. 32.173.433); Maria Belén Capalbo
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(D.NL 34.384.041); Matias Medici (D.N.I. 35.140.218); Luciano Litre Martinez
(D.NL 34.211.514) y Juan P. Pascucci (D.NI. 34.564.537). ok

',,‘apnalL‘Es Fedaral
A N* 5073

XI. PETITORIO.

Por todo lo aqui expuesto, solicitamos de V.S.:
1°) Tenga al presentante por parte y por constituido el domicilio
indicado.
2°) Previo traslado de ley, dicte sentencia de reconocimiento del
fallo objeto de esta demanda, equiparindolo en todos sus efectos a una sentencia

local. Con costas.

Se provea de conformidad que,

-

SERA JNSTICIA.

CARLOS MARIA ROTMAN
Abogado
Tomo 30 Folio 544

A}

CP.A'CI' 1'-31 r-'-927
C.A.S.I, TEXLIIl - Fe 252

‘ CUIT: 20-26281461~1
. (/L)é W LEG. PREV. 3-26281461
ACUOLFU A. RAMIREZ
S0GADO
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TRADUCCION Pl'JBLICA/TRANS_LATION

APPEARS IN COURT. INITIATES EXEQUATUR
PROCEEDINGS. GROUPING OF ACTIONS.
[Seal: Civil Court No. 61, November 21, 2012, 1324]

Your Honor: :
Enrique Bruchou (Volume 41 Folio 928), as attorney-in-fact of the plaintiffs,
domiciled at José Manuel Abascal E 12-79 and Portete, City of Quito, Republic of
Ecuador, represented by Carles Maria Rotman (Volume 30 Folio 544), Rodolfo A.
Ramirez (Volume 7 Folio 766) and Martin Beretervide (Volume 81 Folio 927), all of

them establishing domicile ad litem at Ing. Butty 275. 12" Floor. City of Buenos Aires,

respectfully allege:
I- LEGAL CAPACITY.

The copy of the power of attorney granted by the plaintiffs to the undersigned for them
to file these proceedings is hereto attached as Exhibit 1. Even though it is sworn on
oath that the such power of attorney is effective and true, it is also noted that the original
instrument  duly legalized with an apostille under the applicable international
regulations- is added to the related proceedings "Aguinda Salazar Maria ¢/ Chevron
Corporation s/ Medidas precautorias" ["Aguinda Salazar Maria vs/ Chevron

Corporation on Injunctions] (Record 91814/2012).

The power of attorney was granted pursuant to the provisions of the “Inter-American
Convention on the Legal Regime of Powers of Attorney to be Used Abroad™, adopted
at the First Inter-American Specialized Conference on Private International Law
(CIDIP-I) heid in the Republic of Panama in 1975.
1I- PURPOSE.

On behalf of plaintiffs, pursuant to the provisions of the “Inter-American Convention
on Extraterritorial Validity of Foreign Judgments and Arbitral Awards” —signed and
acknowledged both by Argentina and by Ecuador’- we hereby file an action for the

acknowledgement of the validity of a foreign judgment against Chevron Corporation

' Approved in our country by Act No. 22550 [ADLA XLHI- A, page 46; Official Gazette October 20,

1987]. In Ecuador, the Convention was approved by Supreme Decree No. 472, published in Official
Record 827 on June 18. 1975.

* Approved in our country by Act No. 22921 [ADLA XLLII- D, page 3819; Official Gazette September

27, 1983]. In Ecuador, the Convention was approved by Executive Decree No. 853, published in Official
Record 240 on May 11, 1982,
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(hereinafter "Chevron Corp." or "Chevron"), in connection with the - dgmeﬂt?r
pronounced by the judicial authorities in the Republic of Ecuador corresponding to the
Legal Division of Sucumbios, in the proceedings “Aguinda Maria and other parties
vs. Chevron Corporation »" identified in local records No. 002- 2003 (pending) and
2011-0106 (before the Single Court Room of the Provincial Court of Sucumbios).----
Defendant’s domicile has been established at 6001 Bollinger Canyon Road, San

Ramén, California, United States of America.

Defendant owns property in the Republic of Argentina. to the extent that it has stated
before the regulators in its country, United States of America, that it is the owner of
100% of Chevron Argentina S.R.L. Furthermore. an attachment has even been levied
on some of the property it owns in the country in relation to the related proceedings
mentioned above (Record 91814/2012). The fact that Chevron Corp. owns property in
the Republic of Argentina has already been argued and decided —and a hearing has even
been held with Chevron Corp. in the reconsideration then dismissed- by the legal
authority of origin, i.e.. the Judge in Ecuador currently hearing the proceedings. All of

the above appears from the original documentation attached to the proceedings

Injunctions.

As a result of the proceedings referred to above. defendant was ordered to pay the sum
of nineteen thousand twenty-one million five hundred and fifty two thousand United
States dollars (US$ 19.021,552.000) as calculated by resolutions dated July 23rd,
2012 and July 30th. 2012- derived from the environmental damages caused in the
Ecuadorian Amazonia as a consequence of the oil activities performed by its former

company, Texaco Inc., with which Chevron Corp. merged in 2001.

The judgment of the Court of Original Jurisdiction was rendered on February 14th,

2011 (Exhibit 2). and explained by resolution issued on Mareh 4th, 2011 (Exhibit 3).

Moreover. the Single Court Room of the Provincial Court of Sucumbios, which

completely confirmed the judgment. was pronounced on January 3rd, 2012 (Exhibit

4). and supplemented and extended on January 13th, 2012 (Exhibit 5). ---=---=ve-mmmx

All these judgments are duly legalized with an apostille under the “Hague Convention
Abolishing the Requirement of Legalization for Foreign Public Documents” (1961).
The following is worth noting: whenever this writing refers to “the judgment” the

acknowledgement of which is being requested, unless otherwise specified, the four



judgment.

II- “CONVENTION ON EXTRATERRITORIAL VALIDITY OF FOREIGN
JUDGMENTS”.

II1.I. COMPLIANCE WITH ALL THE REQUIREMENTS OF ARTICLE 2 OF
THE CONVENTION

The compliance with each of the subsections of article 2 of the Convention shall be

hereinafter individually described.

(i) FORMAL REQUIREMENTS (a)

“They must fulfill all the formal requirements necessary for them to be deemed

authentic in the State of origin".

As the documents were legalized with an apostille by the authorities of the State of

origin. they are certainly deemed “authentic” in Ecuador.

Article 5 of the Hague Convention Abolishing the Requirement of Legalization for
Foreign Public Documents sets forth that: When properly filled in, the apostille will
certify the authenticity of the signature, the capacity in which the person signing the
document has acted and, where appropriate, the identity of the seal or stamp which the
document bears".

(i1)) TRANSLATION (b)

“The judgment, award or decision and the documents attached thereto that are
required under this Convention must be duly translated into the official language of

the State where they are to take effect”.

No explanation is needed in this case, as the documents whose acknowledgement is

requested have been issued in Spanish. which is also the official language of our

country.

The translation required by the above-mentioned subsection is therefore inapplicable.
(iii) LEGALIZATION (¢)

“They must be presented duly legalized in accordance with the law of the State in

which they are to take effect”.

Both Argentina and Ecuador have signed and acknowledged the Hague Convention

Abolishing the Requirement of Legalization for Foreign Public Documents (1961). --
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And whenever any such circumstance occurs acknowledgement by both ¢ upt s gT

the Hague Convention-. “the legalization by the Argentine Ministry of -oreign

Affairs is not required"3.
This requirement is not necessary to the extent Article 9 of the Convention specifies
that “Each Contracting State shall take the necessary steps to prevent the performance
of legalizations by its diplomatic or consular agents in cases where the present

Convention provides for exemption".

Additionally. article 5 of the Hague Convention (1961) establishes that “When properly
filled in, the apostille will certify the authenticity of the signature, the capacity inwhich
the person signing the document has acted and, where appropriate, the identity of the

seal or stamp which the document bears".

Accordingly, the Apostille -duly added to the judgment whose acknowledgement is
requested- is sufficient to meet this requirement.

(iv) INTERNATIONAL JURISDICTION (d)

“The judge or tribunal rendering the judgment must have jurisdiction in the
international sphere to hear the matter and to render judgment on it in accordance
with the law of the State in which the judgment, award or decision is to take effect”.
~Jurisdiction in the international sphere™ is deemed as *...the jurisdiction of the judge

who rendered the judgment examined by the judge who must acknowledge or enforce

ir.

When referring to the Spanish case analyzed by them, the concepts of Fernandez
Rozas- Sanchez Lorenzo are mutatis mutandi applicable to the Argentine legal position

regarding this requirement. and mainly explained as follows:

“International judicial jurisdiction is substantially different from national judicial

Jurisdiction. Each state system has several competent bodies, and each of them hears

¥ Pursuant to National Court in Commercial Matters, Court Room E, CR1 Holding Inc. vs. Compaiia
Argentina de Comodoro Rivadavia, September 22nd, 2006.
* According to Weinberg de Roca, Inés M, Competencia Internacional y Ejecucidn de Sentencias
Extranjeras, Astrea, 1994, page. 57. The author makes a distinction between “direct” and “indirect”
jurisdiction. In the first case, the State has the power to deem itself competent and judge certain
international disputes: the judge is competent to pronounce judgment in an international action; in the
second case (“indirect” jurisdiction). the judge has the power to enforce the judgment, not to pronounce
it. This is why the exequatur proceedings or acknowledgement and enforcement of foreign judgments
relate to the “indirect”™ jurisdiction field. As Goldschmidt has stated, the fact that the judge is indirectly
competent “helps protecting the own jurisdiction against foreign jurisdictions invading i (according to
Goldsclimidt W., Derecho Internacional Privado, Abeledo Perrot, 2009, page 998).
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some of the lawsuits on the basis of criteria within the meaning

[suspensive dots]. International judicial jurisdiction lies before national jirdicial
Jurisdiction, because conflicts of national judicial jurisdiction only make sense when
the Spanish bodies are internationally competent. On the other hand, conflicts solved
by nationally competent and internationally competent authorities have a different
nature: at a national level, the solution to these conflicts does not depend considerably
on the fundamental rights to effective legal protection and not to be left unprotected, at
least to the same extent as conflicts solved by internationally competent authorities. In
the case of the latter, in general. the lack of jurisdiction of the Spanish courts does not
ensure that the judges from other states will hear the case and, therefore, the effective

legal protection lies as a fundamental concept of the regulation’.

On the other hand, "The control over international judicial jurisdiction is general and
exerted in almost every legal system; it shall be aimed at defending the exclusive
jurisdiction of the State and excluding any exorbitant jurisdiction of the State of

PETIRT )
origin'".

The result of this examination will determine whether the Judge of the country in which

the acknowledgement is requested deems himself as competent to hear the exequatur

proceedings.

Firstly. it shall be determined whether the foreign Judge has not invaded a jurisdiction

belonging EXCLUSIVELY to the Argentine judges.

In this sense, in order to highlight the importance of this examination, it has been stated
that “The only thing that matters to our law is that the judgmenis rendered by

non-compeltent judges not be acknowledged on the basis that the national judges have

Jurisdiction™”.

3 According to José Carlos Fernandez Rozas- Sixto Sanchez Lorenzo, Derecho Internacional Privado,
Civitas, Madrid, 1999, pages 80/81.

% According to Feuillade, Milton C, La Semtencia Extranjera, Abaco Publishing House, Buenos Aires,
2008, page 137.
! According to Cortés, V., Derecho procesal civil internacional, "Revista de Derecho Privado".
Barcelona, 1981, page 148; quoted by Feuillade, 0b cit., page 139, note No. 47. As stated by this author,
Cortés’ criterion transcribed in the main part of this pleading is in principle correct, though it cannot be
admitted without certain qualifications (for example, if the foreign court was exorbitant or the judge
refused to enter a judgment). In any case, the quotation is useful in this context to emphasize that it must

be ensured that the foreign judge (in this case, Ecuadorian) has not invaded the exclusive jurisdiction of
an Argentine judge.
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necessary that when the foreign judge intervenes in our jurisdiction owrsi ternational
procedural public order be breached. It is not enough that our jurisdiction has been the

. .8
only one, it must also have been exclusive .

The facts described in Chapter 111 are enough to provide a convincing answer to the

question.

In the case under analysis. it is evident that no Argentine judge had international

jurisdiction to hear the claim of the inhabitants of the Ecuadorian Amazonia against the

US oil company which had caused the damages (Texaco Inc. first; then Chevron Corp.

after the merger completed in 2001).

Therefore, in this case, there is no chance that the judgment whose acknowledgement is
requested may have invaded the exclusive jurisdiction of an Argentine judge. ---------

In order to consider this matter, it must also be analyzed whether the foreign judge has
assumed an EXORBITANT jurisdiction. As stated by Boggiano, "(suspensive dots) if
is necessary to emphasize the fact that exorbitant jurisdictions must be disregarded...
Any exorbitant jurisdiction must be disregarded... The exercise of exorbitant
Jurisdiction must be disregarded to protect the interests of international affairs. The
exercise of exorbitant jurisdiction must be penalized by disregarding it ——eeeeeeeee

The author particularly makes reference to the relationship of the case with the

lurisdiction in which it has been decided. “First of all ~he explains- it is necessary to

analyze the relationship of the parties to the lawsuit with the forum; and the
relationship of the factual circumstances and the situations entailing the cause or

dispute; and the relationship between the subject-matter of the claim and the forum

[ suspensive dots]

¥ According to Goidschmidt Werner, Derecho Internacional Privado, Abeledo Perrot, 2009, page 998.
In the judgment pronounced by the Supreme Court in the proceedings "Holiday Inns Inc. ¢/ EBASA
Exportadora Buenos Aires SA. s/ ejecutivo” on April 5th, 2005, this concept was clearly explained: only
if the foreign judge rendered a judgment in a claim in which the Argentine judge had exclusive
Jurisdiction the rejection of the acknowledgement is justified; however, this oppressive consequence is
not applicable if the jurisdiction of the Argentine judge was “concurrent” with the Jjurisdiction of the
foreign judge. And it certainly is not applicable in the case under analysis, where the Argentine judge was

not competent at all to render judgment in the proceedings whose judgment is sought to be
acknowledged.

® According to Boggiano. ob. cit., T.I, page 480.
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reasonable or minimum relationship supporting it

Your Honor may see that the background of the case shows that there is a reasonable

relationship between such case and Ecuadorian jurisdiction.

Plaintiffs are nationals of that State, are domiciled there and the acts causing the

environmental damages were performed in Ecuador''.

Furthermore, defendant, although a national of another State, consented the

Ecuadorian jurisdiction —and even proposed it itself- as a means to attain the

dismissal of a claim previously initiated in USA"

Our Supreme Court of Justice has weighed “the existeice of an essential relationship
with the forun’ in light of “the factual circumstances of the dispute”, as a relevant

factor to be considered upon the evaluation by the Argentine judges of the international

jurisdiction".

From this viewpoint. the jurisdiction of the Ecuadorian judges hearing the proceedings

is definitely attested.
(v) SERVICE OF SUMMONS AND NOTICE OF THE COMPLAINT (e) ------------

“The defendant must have been summoned or subpoenaed in due legal form

substantially equivalent to that accepted by the law of the State where the Jjudgment,

award or decision is to take effect”.

'® According to Boggiano. ob. cit., page 201 and following pages.
""in this sense, it is worth quoting the Press Release issued by Chevron Texaco praising the election of
the Ecuadorian jurisdiction to hear in the proceedings: "[suspensive dots] Plaintiffs are in Ecuador,
business was conducted in Ecuador, the state oil company —with which Texaco operated as a minority
partner and which is currently still operating the fields- is in Ecuador. Evidence is in Ecuador and the
compensation sought by plaintiffs can only be obtained in Ecuador ",
2 In this regard. it should be noted that the proceedings were originally initiated in the United States.
Chevron claimed that the adequate jurisdiction was the Ecuadorian jurisdiction and, in this way, the US
Court issued a decision in this sense; before, it ordered Chevron to agree —and Chevron actually did so- to
observe the judgment eventually pronounced by the court in Ecuador.
** Supreme Court of Justice, proceedings "Cri Holding Inc. ¢/ Cia. Arg. de Comodoro Rivadavia S.A",
November 3rd, 2009. The conceptual idea transcribed in the text relates to the opinion issued by the
Attorney General (February 19th, 2009), which the Court used as its own. This precedent acknowledged
the international jurisdiction of a US Court, as it was not noted “. . .whether the Sforeign judge has invaded
the Argentine exclusive jurisdiction or whether the jurisdiction was exorbitant, arbitrary, abusive,
artificial or fraudulent. or whether the natural judge or the right to defense has been breached” (also a
transcription of the opinion issued by the Attorney General which the Court used as its own).
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In this regard, it should be noted that in the proceedings filed in Ecuador@
. . .e/)f
Corp. was summoned in a form substantially analogous to that set fo -

Argentine law of procedure when serving notice of the complaint.

As evidence of compliance with this requirement, you will find attached a copy of the

notices, legalized with an apostille.

This evidences that, in this case, the service of summons and notice of the complaint
took place, as it is unquestionable that Chevron Corp., in fact, answered the summons
through a long presentation of arguments also attached with an apostille (Exhibit 6)-
by which it raised all defenses and arguments to which it believed to be entitled and. at
the same time, proposed the production of all evidence it deemed adequate to support
its position",

(vi) RIGHT TO DEFENSE (f)

“The parties must have had an opportunity to present their defense”.—---------—--—---

After analyzing the background provided, it must be certainly concluded that

Chevron’s right to defense was truly respected: the local judges were so tolerant

towards their continuous claims. which even caused delays. that the proceedings

required ten years to a render judgment. Additionally. the proceedings were heard

completely in the jurisdiction strongly defended by Chevron during nine vears. which

resulted in “lost time” for plaintiffs in pursuing justice.

The analysis of this requirement must be necessarily supplemented by our analysis of
the “public order™ hereinafter performed. particularly when dealing with the procedural
or adjective law, as well as the compliance with the provisions of article 3 b) of the
Inter-American Convention on Extraterritorial Validity of Foreign Judgments and
Arbitral Awards. The documents that will be referred to below show not only that
defendant’s right to defense was respected but also that defendant fully exercised that
right. in some cases. even committing excess or abuse.

(vii) FINAL JUDGMENT OR RES JUDICATA (g)

" Since these are summary and oral proceedings, the “answer of the complaint” is carried out within the
framework of the pretrial conference. Section 230f the Civil Code of Procedure of Ecuador refers to this
procedure. as follows: “Afier the complaint is filed, the judge, if summary and oral proceedings are
applicable, shall declare so and order that defendant be provided with a copy of the complaint” (article
829). "Immediately after serving summons, the judge shall state the date and time to hold the pretrial
conference (suspensive dots)." (article 830); then it sets forth the following: "The pretrial conference
shall begin by answering the complaint, including the exceptions, either dilatory or peremptory, to which
defendant believes 1o be entitled (suspensive dots)".
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As literally established by the convention, in order to determine whether the

judgment is final or has the force of res judicata, the laws of the country of origin

must be analyzed.

The National Court of Appeals in Civil Matters has adopted such criterion, when
sustaining that the foreign judgment “(suspensive dots) must be final or have the force
of res judicata, i.c. it must not be subject to appeal by ordinary remedies admitted by
the laws of the country in which it has been rendered”; then it holds that “(suspensive
dots) as the qualification as res judicata must be decided pursuant to the laws in force

in the State in vhich the judgment was rendered, the interested party must provide

evidence of this*".

The terms of the resolution issued by the Single Court Room of the Provincial Court of
Sucumbios in the explanatory judgment rendered on January 13th, 2012 (Exhibit 5)
must be quoted, as they are sufficient to deem this requirement as met. This resolution
clearly shows what the Ecuadorian law and case law understand as a final judgment or
res judicata: i.e., the interpretation to be followed by the Argentine judge pursuant
to the provisions of article 2 of the Convention on General Rules of Private
International Law, whose hicrarchy is higher than the laws of our legal system'®.

In that judgment dated January 13th, the Ecuadorian Court stated:

"Since the judgment rendered on January 3rd, 2012, together with this amplifying
and explanatory judgment, puts an end to the proceedings, deciding over the

substance of the case in the court of last resort, it is evident that when the Court of

E According to the National Court of Appeals in Civil Matters, Court Room K, June 10, 2010, —----o-
' This convention specifies "Judges and officials of the States Parties are required to apply foreign law
in the sume manner as the judges of the state whose law is applicable... . With respect to this regulation,
the Attorney General held before the Supreme Court of Justice that “article 2 of the Convention
quoted...supported the™" teoria del uso juridico” (theory which establishes that in case of a foreign case,
the judge must consider the case as the judge of the jurisdiction of the case would do it), by which
national judges are bound 1o apply foreign regulations in the same manner as the Judges of the state
whose law is applicable (suspensive dots) he added: "(suspensive dots) article 2 referred to above has
no regulations directly establishing which right is applicable, and merely sets interpretation guidelines
Jor foreign law, by setting forth that only the judges and authorities of the states parties are bound to
interpret the  regulations in the same manner as the judges of the state whose law is applicable

(according to the Opinion of the Attorney General dated July 10, 1999 in the proceedings "Moka S.A. ¢/
Graiver David s/ sucesion™).
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In this judgment, the Court of the Province of Sucumbios explains why cassation

appeals instance does not imply an obstacle to the res judicata concept, as applied in

Ecuador.

“After the enactment of the Lave on Cassation Appeals (1992), the Ecuadorian law has
defined by continuous case law —at least 12 cassation judgments, which imply a
mandatory judicial precedent- that section 2 of the Lav on Cassation Appeals entails
that ‘the extraordinary remedy is only enforceable when a decision has been issued that
puts an end to the proceedings, which has the force of res judicata, formally and
substantially, i.e. a final judgment, so that the action between the same parties
(subjective) cannot be renewed to claim the same thing, quantity or facts, grounded on

the same cause, reason or right (objective,) and when such judgment has been rendered

in ordinary judicial proceedings ™.
It is not necessary to resort to books of authority or the analysis of analogous

precedents: the Court in charge of hearing the case in the second and final instance

expressly sustained, without any margin of doubts, that the issue has the force of

res judicata, and that it was only because the judgment had that force that the

appeal sought by Chevron Corp could be filed". This is based on the fact that this

extraordinary remedy, pursuant to Ecuadorian laws, is only applicable against
Judgments with the force of res judicata, formally and substantially. --------nsceememeeee

But it was not only in the explanatory judgment issued on January 13rd, 2012 that the
Single Court Room of the Court stated that the action had the force of res judicata; on
other two occasions, in two resolutions issued later on, on February 17th, 2012

(Exhibit 7)" and March 1st, 2012 (Exhibit 8), the Court understood the same,------

The first resolution referred to a claim made by Chevron to be exempted from posting

the surety bond legally required to suspend the enforcement of the judgment.

"7 It should be noted that, pursuant to the provisions of section 19, second paragraph, of the Law on
Cassation Appeals of Ecuador, “If a judgment that has been appealed is confirmed three times, this
implies a mandatory judicial precedent for the interpretation and application of the laws, except for the
Supreme Court™. This is why the Single Court Room, in the paragraph transcribed, has made reference to
the “mandatory” condition of the criterion adopted in “ar least 12 Jjudgments appealed’. ------vaeeeee--

"® The appeal was granted a posteriori by a resolution of the same Court issued on February 17th, 2012.
" A copy legalized with an apostille is attached as an Exhibit. This resolution aiso includes the approval
gof the extraordinary remedy filed by Chevron.
= A copy legalized with an apostille is attached as an Exhibit.

10
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such exemption, the Single Court Room anyhow addressed defendant’s argﬁments

—referred to the fact that a temporary arbitration award in an action where plaintiffs
were not parties would prevent the enforcement of the judgment-, dismissed those
arguments for being legally inapplicable and, in accordance with what had already been
stated in the judgment rendered on January 13th, 2012, in the sense that the judgment

had the force of res judicata, instructed that copies be sent in order that the court of

original jurisdiction may enforce the judgment without delay?'.

Even more explicitly, in the following decision issued on March 1st, 2012 -upon the
arguments presented by Chevron as to the fact that a second temporary award would
prevent the enforcement of the judgment-, the Court said: “This Court Room will not
refer again to the substantial arguments because they have been analyzed in the

Judgments. These arguments will not be taken into account, as a judgment has been

rendered with the force of res judicata, which analyzes the judicial evidence and

decides over these matters. and it is not the time to discuss again how the evidence was
examined " . At the same time, the court room made reference to constitutional
arguments about legal equality (why does any party to a case have to post a surety bond
in order to suspend the enforcement of a judgment, and a company such as Chevron
would be allowed to obtain the same effect by means of an award issued in arbitration

proceeding to which plaintiffs are not even parties?) and finished the ruling by stating

—now at plaintiffs’ request- that:

“this ruling, for any procedural purposes and requirement, orders the enforcement of

the judgment rendered in this jurisdiction™.

The concept included in the judgments mentioned above is also supported by
prestigious books of authority; accordingly, Maria Elsa Uzal holds that "Section 5170f
the National Code of Procedure in Civil and Commercial Matters, in addition to the

control over the indirect jurisdiction, requires that the judgment must have timely [sic]

*' Pursuant to the terms of section 8 of the Law on Cassation Appeals Ecuador, which establishes that

“(suspensive dots) the copies [of the record] shall be sent fo the Jjudge or competent body for the
enforcement of the judgment”.

* The highlighting and underlying are not part of the original document.
*In this regard, we will hereinafter refer to the requirement of article 3 c) of the Inter-American
Convention on Extraterritorial Validity of Foreign Judgments and Arbitral Awards.
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had the force of res judicata in the State in which it was rendered (sub - ion,1); thi¥
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implies that the judgment must be final and conclusive and, therefore, not “1 1o

appeal by means of an ordinary remedy ™.
In this sense, the National Court of Appeals in Civil Matters held, in relation to this
specific issue. that what had to be verified in order to approve the exequatur was “
(suspensive dots) whether the judgment is subject to appeal by means of any ordinary
remedy and, in such a case, whether any such remedies have been filed and their
outcome or, if they have not been filed, the evidence that the due terms have expired
(suspensive dots)™.

Likewise, Boggiano states that “if the judgment is final, even if it may be appealed by
means of an extraordinary remedy, as in our country. it may be acknowledged”, -----
In conclusion, the judgment rendered by the Single Court of the Provincial Court
of Sucumbios has the force of res judicata and the fact that an
EXTRAORDINARY APPEAL is pending with the Ecuadorian Supreme Court

does not imply an obstacle to have the judgment acknowledged, as we noted

before.

(viii) PUBLIC ORDER (h)

“They must not be manifestly contrary to the principles and laws of the public policy

(ordre public) of the State in which recognition or execution is sought" ——-
Nothing enables us to reach the conclusion that a judgment such as that rendered by the
Ecuadorian judges. ordering the payment of damages caused by defendant’s (the legal
successor) illegal acts. is in any way inconsistent with the principles of the Argentine
legal system. On the contrary, the judgment is wholly in accordance with
Argentine laws and their fundamental underlying principles: as a matter of fact,

as decided by our Supreme Court, the right to obtain compensation as a

M According to Uzal, Maria Elsa, Solucion de Controversias en el Comercio Internacional, Ad Hoc, Bs.
As., 1992, page 36. The highlighting and underlying are not part of the original document,
Colombo-Kiper also allege that only a pending ordinary remedy shall entail an obstacle to the exequatur
(according to Code of Procedure (suspensive dots). Volume. IV, page 578).
% According to the National Court in Civil Matters, Court Room H, "Freire Guapo Garcao Fernando M.
¢ Arrellano Laura E.", judgment rendered on August 13, 1997 [1X 1998-B, 176]. The highlighting is not
part of the original document.
b According to Boggiano Antonio. Derecho Internacional Privado, Depalma, Buenos Aires, 2™ Edition,
1983, Volume 1. page 1333 (quoted by Uzal).

12
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consequence of the infringement of the alterum non laedere principlé describedin

section 19 of our Constitution is a constitutional right*’.

The verification must be made between the material solution offered to the case
by the foreign court and the spirit or general principles inherent to our own legal
system. It is not about verifying whether the laws in force in the country of the
foreign judge and applied by him are similar to our own laws, or about
controlling the manner or extent to which the foreign judge applied the laws; and,
not cven if the foreign judge has applied Argentine law to solve the dispute may
the court of our country judge how the law was applied, provided —of course- that
the Argentine exclusive jurisdiction has not been invaded, as explained in the
chapter referred to “international jurisdiction”zs.

In this way, not even the verification of consistency with the local public order

may enable an examination of substance®.

Finally, the public order must also be examined from a strictly procedural or adjective
viewpoint. The already mentioned issue of service of summons and notice of the
complaint is important -whether made in due legal form substantially equivalent to that
accepted by the law of the State where the acknowledgment is sought, and so is the
above referred issue as to whether defendant’s right to defense has been respected

during the proceedings.

In this respect, we refer to what has been stated above when addressing the compliance

with the requirements imposed by article 2 e) and f) of the Convention. as well as to
what will be stated below in terms of the documentation evidencing the effective
compliance with these requirements (article 3 b) of the Convention). --------------------

111.2. COMPLIANCE WITH ALL THE REQUIREMENTS OF ARTICLE 3 OF
THE CONVENTION.

7 According to the Supreme Court, “Santa Coloma™, Judgment 308: 1160.
** According to Boggiano, ob.cif, Volume |, page 486; the author states “Not even when the foreign
Judge has applied Argentine lavw may his/her decision be revised by means of the acknowledgment or
exequatur; nor may the conflict regulations applied by the foreign court be revised. Thus, it is not a
condition for acknowledgement that the Argentine conflict regulations have been applied; not even the
application of analogous conflict regulations is required. The respect for the foreign decision also
entuils the respect for the conflict regulations applied by the judge issuing that decision”. --«=-------=---

* Boggiano particularly emphasizes that the compliance with this requirement may in no event lead to an
examination of the substance of the foreign judgment. “The control is related to the material solution of
the dispute in terms of its effectiveness or enforcement strictly in the country. This is why a substantial
comparison is required benween that solution and the spirit of the Argentine law".




Case 1:11-cv-00691-LAK-JCF Document 2114-4 Filed 10/24/18 Page 141 of 164

D" erm

By following the same methodology as that applied to address the fedﬁf{fénieliis of
article 2 of the Convention, we will analyze below the compliance with each legal

requirement.
(@)

"a. True copy of the judgment, award or decision”

The judgment rendered by the Judge of Original Jurisdiction Nicolds Zambrano on
February 14th, 2011 (Exhibit 2) and the explanatory judgment issued by the same
judge on March 4th, 2011 (Exhibit 3) are hereto attached in compliance with the

requirements imposed by the “Hague Convention Abolishing the Requirement of

Legalization for Foreign Public Documents” (1961).

Additionally, in compliance with the provisions imposed by the international
convention mentioned above, we enclose the judgment issued by the Provincial Court

of Sucumbios on January 3rd, 2012 (Exhibit 4) and its related explanatory judgment

issued on January 13th. 2012 (Exhibit 5).

These are the four judgments we have identified in the “Purpose” section of this

pleading as “the judgment” whose acknowledgement is sought under the terms of

the “Inter-American Convention on Extraterritorial Validity of Foreien Judements

and _Arbitral Awards” signed and confirmed —as timely explained- both by the

Republic of Ecuador and by the Republic of Argentina.---—--
(i1)

"b. True copy of the documents required to prove that the provisions of subsections e)

and f) of the foregoing article have been complied with”
It is worth remarking that article 2 e) required that the defendant be summoned or
subpoenaed in due legal form substantially equivalent to that accepted by the law of the
State where the acknowledgement is requested; whereas article 2 i) required that the

parties have an opportunity to present their defense.

Now. article 3 b) under analysis requires the attachment of documents necessary to

evidence that the provisions of those items have been complied with.--------—--cecec-—-

In order to evidence Your Honor that notice of the complaint has been served, Exhibit

9 hereto attached includes the evidence of service of process to Chevron Corporation;

by means of such legal process, on July 11th, 2003 at 2:22 pm notice of the

complaint and its annexes was served.

14
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Together with the summons, Chevron was provided with the “Record ‘including 78
pages in certified copies with the initial complaint and annexes thereto”. That is'to.say,
everything that Chevron needed to freely exercise its right to defense upon answering

the complaint, which the company actually did.

In addition, the two rulings —duly legalized with an apostille- (included as Exhibit 9)
entered by the Chief Justice of the Superior Court of the Department of Nueva Loja,
dated September 4th, 2003 and QOctober 8th, 2003, whereby the notice of the

complaint to Chevron Corporation was deemed duly made®, are hereto attached. -----
Regarding the defendant’s right to defense, the following documentation is attached:

- Complete minutes of the hearing at which Chevron answered the complaint (Exhibit
9).

- Appeal of the final judgment (Exhibit 10).

Based on these documents, it is evidenced that Chevron Corp. had the

opportunity to present its defense as deemed advisable, to present its arguments

without any legal or factual restrictions, to offer and produce evidence to prove its

statements and to refute the statements made by plaintiffs, and to appeal with the

Court of Appeals the judgment rendered by the court of original jurisdiction. ---

(iii)

“c. True copy of the document stating that the judgment, award or decision is final

or has the force of res judicata”.

When referring to the force of res judicata that the judgment must have, Palacio has
sustained that “The evidence of this circumstance must appear from the true copy of the
resolution declaring that the judgment is final or has the force of res judicata™'. ----

Couture agrees by stating the following “ (suspensive dots) since the proceedings
belong to this jurisdiction, the declaration of certainty about the fact that the judgment

is final and has the force of res judicata must arise from the judicial authority

132

rendering such judgment

It is worth highlighting that the declaration of certainty about the fact that the

judgment has the force of res judicata has been issued by the Court hearing the

* These two rulings which deem as duly made the notice of complaint to Chevron Corp. are also
included in the Exhibit.

’: According to Palacio, Lino E., ob. cit. Volume VII. pages 320/21.
"~ According to Couture, Eduardo J., Fundamentos del Derecho Procesal Civil, Depalma, Bs. As., 1997.

15
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proceedings, and that such declaration is included in the ’ln_sfrument.-'whose e

specific contents and truthfulness we have referred to above when a'dd"l-'éssing the

compliance with the requirements of article 3 a) under analysis and, in addition,

in paragraph IILl. when dealing with article 2. g).

For these particular purposes, the explanatory judgment issued on January 13th,

2012 (Exhibit 5) and the two subsequent judgments rendered by that same Court on

February 17th (Exhibit 7) and March 1st, 2012 (Exhibit 8) are worth mentioning.

They are also hereto attached —with an apostille- to comply with the supporting

documentation required by this item.
IV. JURISDICTION, RELATIONSHIP WITH THE LOCAL VENUE AND

FILING OF THE EXEQUATUR PROCEEDINGS ON THE PARTY’S OWN
INITIATIVE

a.- The action for the acknowledgment of a foreign judgment, the so-called exequatur
proceedings, must be filed with the applicable judge of original jurisdiction (section
518 of the National Code of Procedure in Civil and Commercial Matters), according to
the jurisdiction and venue pursuant to location and subject-matter, according to the
provisions of section 5 of the National Code of Procedure in Civil and Commercial

Matters, and the provisions of Decree-Law 1285/58, on the National Justice

Organization.™

Section 43 of the above-mentioned Decree-Law 1285/38 sets forth that "The national

courts of original jurisdiction in civil matters of the City of Buenos Aires shall hear any

cases governed by civil lavw which have not been expressly attributed to judges of other
",

venue "; then, it establishes as follows: "Such courts shall also hear the following

cases. [suspensive dots] b) Those where compensation for damages caused by illegal

acts is claimed"".

* According to Boggiano, ob.cit., Volume I, page 490; id. Gozaini, Osvaldo, Cddigo Procesal., La Ley,
2002, Volume 11, page 74; idem Palacio, Lino E., Derecho Procesal Civil, Abeledo- Perrot, Volume
VII, page 327. This author adds the following: “/n addition, the federal courts can have jurisdiction
when, pursuant to the applicable constitutional and legal regulations, they are able to hear a case based
on the subject matter or the parties involved”. In the case under analysis, after examining the
background, it appears that neither of these variables defines the federal jurisdiction: the subject matter is

the liability derived from illegal acts and the parties involved are legal entities organized for private
purposes.

16
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Recent case law has also recognized the effectiveness of section 43 of Decree-Law?”

1285/58 —applied to the facts of actions filed abroad- for the purposes of

attributing national jurisdiction in the acknowledgement of the judgmept"". ------

It is true that, recently, the Supreme Court of Justice has confirmed the criterion
specifying that the matters related to environmental protection must be heard by the
local authorities corresponding to the affected jurisdiction®; however, such criterion is
not applicable to this case, as the damages recognized in the judgment were caused
outside the territory of the Republic —and the effects were not extended within the
boundaries of our country- and. therefore. for the purposes of the legal precedents

mentioned above, there are no local legal authorities that can be resorted to. On the

other hand, there are no various jurisdictions involved (in the sense that damages affect
two or more provinces) giving rise to the federal jurisdiction, according to the criterion

adopted by the Supreme Court in that precedent™.

After offering the above explanations, it is worth noting that the judgment whose
acknowledgment is sought makes it clear that the action is about the
compensation for damages caused by the “illegal acts” for which defendant has
civil liability due to its acts or omissions. Such is the subject-matter of the case.

There are no contractual relationships of any kind between plaintiffs and

defendant —an oil company-, nor are there any elements —cither factual or legal-

justifving any jurisdiction other than as specified by the applicable regulation

(section 43 b. of Decree-Law 1285/58).

* According to the National Court of Appeals in Civil and Commercial Matters, Court Room I,
"Clarkson Hyde LLP ¢/ Otero Monsegur Maria Antonia s/ Exequatur®, dated September 3rd, 2009. In
this case, the action was filed with the federa! court in civil and commercial matters in the first place; the
court alleged lack of jurisdiction and sent the case to the national court in civil matters, which did not
accept it and sent it to the national court in commercial matters, which did not accept the case either.
Finally, the National Court of Appeals in Civil and Commercial Matters decided that the national court in
civil matters was competent, since section 43 of decree-law 1285/58 specified that such jurisdiction was
applicable given the subject-matter of the case (provision of professional services).

* According to the Supreme Court, i re, "Benzrihen Carlos Jorge y otro ¢/ Industrias Magromer Cueros
y Pieles S.A.", dated September 21st, 2010.
* In the precedent quoted in a previous note —when referring to the Attorney General’s arguments- the
Supreme Court held as follows: "[suspensive dots) it should be noted that the Supreme Court, based on
various legal precedents, has established the criteria to be followed in order to determine the existence of
the federal jurisdiction over the environmental subject-matter; first, the affected territory must be
specified because, as prescribed by national lcvvmakers, the environmental damages must affect various
Jurisdictions (Judgment 327:3880; 329:2316), or the geographical area involved must extend beyond the
provincial boundaries; i.e., it must comprise more than one jurisdiction of a state, province, City of
Buenos Aires or more than one international jurisdiction, as the matter must refer to environmental
issues shared by more than one jurisdiction (Judgment 330:4234; 331:1679)".
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Jurisdiction in Civil Matters. This conclusion is confirmed by the provisions taf_ﬁ_gé:-i()/h

7 of General Environmental Law No. 25675, which sets forth the jurisdictibn of

“ordinary courts as applicable in terms of the territory, subject-matter or parties

involved”; section 32 of that law ratifies that "The environmental legal jurisdiction will

be that applicable according to ordinary regulations on jurisdiction”. --------—-————--

Finally, the fact that defendant is a commercial company does not alter the jurisdiction

of national judges in civil matters, based on the regulations analyzed; as recently

decided, the actions for damages caused by illegal acts are heard by national courts of

original jurisdiction in civil matters of the City of Buenos Aires, as the capacity of the

parties does not change the legal relationship giving rise to the case®’. ------—--==o-—=-—.

b.- Now that the judgment is being enforced, it is worth remarking that in the original

action certain resolutions were issued which expressly involve assets held by the

unsuccessful party, Chevron Corp., in the Republic of Argentina (those

resolutions, dated October 15th and 25th, 2012, were part of the letters rogatory

-legalized with an apostille- included in the related proceedings).

Based on this precedent, the direct relationship between the case and the local

jurisdiction is clear, thus supporting that this jurisdiction is competent to hear the

case.

Independently of the unsuccessful party’s assets held in Argentina, the relationship
with the local jurisdiction can also be explained from other multiple viewpoints. ------

¢- Also supporting the involvement of Your Honor or, more precisely, the modality of
the petition upon which such jurisdiction is exercised, it should be noted that the request

for the acknowledgment of a foreign judgment does not require that letters rogatory be

issued by the foreign judge.

Colombo- Kiper hold that the procedure established by sections 517 and following
sections of the National Code of Procedure in Civil and Commercial Matters

(suspensive dots) is an autonomous procedure, independent from the judgment

whose enforcement is sought'™.

*7 According to the National Court of Appeals in Civil Matters., "Proyecto del Atlantico S.A. ¢/ Rosetti
Victor J. s/ dafios y perjuicios s/ competencia”, dated October 19th, 201 1.

™ According to Colombo- Kiper, Codigo Procesal Civil y Comercial de la Nacién- Anotado y
comentado, La Ley, Volume IV, page 579.
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subordinated to the action filed to obtain the judgment whose enforcement is sbught or
the judgment with respect to which the force of res judicata is intended in the country®.
The autonomy relates to the fact that the letters rogatory are unnecessary, since this case
is not about “complying with” the order of a foreign judge, but about filing new
proceedings with a different procedural purpose: examine whether that judgment may

be compared to a final judgment rendered locally. This is why the normal and typical

procedure to file any such proceedings is the “action filed directly with the legal

authorities who are competent to render the judgment™®.
Similarly. when commenting on a judgment rendered by the Court of Appeals in Civil
and Commercial Matters of Rosario, Ciuro Caldani held that the appropriate form to
file an action for the acknowledgement and enforcement of a judgment is the party’s
request, whose “direct presence’ in the proceedings, from a weighing viewpoint, is
consistent with the provision that the request must be made with the judge of
original jurisdiction (as set forth by section 518 of the National Code of Procedure in
Civil and Commercial Matters) and the importance of the resulting judgment. As

opposed to it, the letters rogatory is a necessary and adequate procedure with respect to

notices, testimonies or other less important judicial “formalities™".
Furthermore, Boggiano refers to the importance in this kind of proceedings of the

“party’s request” and exi)resses that the claim “(suspensive dots) may be filed by the

interested party or by means of letters rogatory
Palacio is also clear when indicating that this action “...may be directly requested by

the interested party, by letters rogatory or by diplomatic intervention” ¥, -

¥ According to Sentis Melendo. S. La sentencia extranjera (Exeauatur). Ediciones Turidicas Europa-
América, Bs.As., 1958, page 149.
* According to Sentis Melendo, S., ob.cit, page 127; at the beginning of chapter V, exclusively devoted
to the analysis of this matter, the author says: "Exequatur proceedings may be filed in three ways: an
action filed directly with the legal authorities competent to render such judgment; the diplomatic
intervention and letters rogatory. The normal procedure is the one mentioned in the first pluce”
(emphasis is added).
. According to Guro Caidani, Migue! A., Un caso de Derecho Procesal Internacional Privado, in ED
112-411 [Commentary to the judgment "Sociedad Andnima Comercial e Industrial ¢/ Industrias Walter
s/ demanda de ejecucién de sentencia- Exhorto de Santa Cruz de la Sierra, Bolivia"]. The judgment in
itselfis not interesting from a legal viewpoint; it refers to an anomalous proceeding which, in the author’s
viewpoint, arose from “(suspensive dots) the mistaken use of the letters rogatory by the Bolivian Jjudge”
who "to request the enforcement of a judgment, generated the confusion that is now trying to be solved by
the nvo legal jurisdictions in Rosario™.
* According to Boggiano, ob.cit., Volume [, page 490.
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The issue was discussed in the already quoted legal precedent "Cri Holding", -whe e q
defendant. to reject the acknowledgment, unsuccessfully argued before the Court the
alleged irregularity of the proceedings because no letters rogatory had been issued. ---

The Attorney General, before the Court of Appeals in Commercial Matters, issued the

following opinion:
“The arguments referred to the irregular proceedings must also be rejected, as
exequatur proceedings may be filed by the interested party and by means of letters
rogatory, as understood by the applicable books of authority (according 1o Boggiano).
In this case, although no letters rogatory have been issued by the foreign court, the

interested parly has made the request (suspensive dots) ™.

Thereafter, the Court Room rendered a similar judgment, as follows: "Finally,
exequatur proceedings have been filed by the interested party and, therefore, the fact

that they have not been initiated by means of letters rogatory does not prevent the

proceedings from being heard ™. - - oo ...
V. ADDITIONAL CONSIDERATIONS ABOUT THE FEASIBILITY OF THE
EXEQUATUR PROCEEDINGS AGAINST CHEVRON CORPORATION. --—-

At a given time, Chevron was granted by a District Court of New York, where Judge

Lewis Kaplan sits, an unusual injunction having universal scope by which the Judge

prohibited that the judgment rendered by the Ecuadorian courts be enforced in any
country around the world. This injunction with a global scope was granted on March
7th, 2011, i.e. a few weeks after the court of original jurisdiction pronounced judgment.
As it is noted without any further analysis, the injunction issued by Judge Kaplan

implied a true legal incoherence never seen before.

This injunction, as expected if analyzed by using a bit of common sense, did not last
long, as on September 19th, 2011 the Court of Appeals of the Second Circuit of New

York, first completely revoked it in summary proceedings (the related decision is

hereto attached, legalized with an apostille and translated —with the corresponding

* According to Opinion No. 113114 issued by the Attorney General’s Office before the National Court
of Appeals in Commercial Matters of the City of Buenos Aires, on September 14, 2006, signed by the
then Attorney General Alejandra Gils Carbé.
* According to Palacio, ob.cit., Volume VII, page 327.
* According to the National Court of Appeals in Commercial Matters., Court Room E, "Cri Holding Inc.
¢/ Compaiiia Argentina de Comodoro Rivadavia", dated September 22, 2006.
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legalization-, as Exhibit 12), and then severely dismissed it from a leéal and o

argumentative viewpoint. presenting its grounds for the reconsideration on January

26th, 2012 (such decision is also attached, legalized with an apostille and translated

—with the corresponding legalization-, as Exhibit 13).

Consequently, the decision preventing plaintiffs from seeking the enforcement of

the judgment outside Ecuador is no longer effective.

Furthermore, even if that decision were effective, this action for the acknowledgment
of the judgment may nonetheless be filed, to the extent a US Judge cannot order a

Judge from another country how to proceed upon any such action. The grounds

dated January 26th. 2012 are conclusive on this matter.

In addition to the scandalous forum shopping undertaken by Chevron in USA, it is
worth noting, because it highlights the importance of the judgment, that the Court of
Appeals of the Second Circuit of New York has been hearing the case in that country as

from the first stage of the proceedings (1993-2002), when Chevron successfully

alleged that the adequate jurisdiction to hear the environmental action, originally

filed by plaintiffs in New York, was the Ecuadorian jurisdiction, which offered

—as timely argued and explained by Chevron by providing numerous Opinions

issued by Ecuadorian legal authorities- a qualified and transparent legal system

(the decision issued by that Court of Appeals on August 16th, 2002, effectively
sustaining Chevron’s petition and ordering that the proceedings be heard in Ecuador. is
hereto attached as Exhibit 14, legalized with an apostille and translated, with the

corresponding legalization).

For these purposes, the Court of Appeals required from Chevron certain waivers
referred to the statute of limitations (in order that the 9-year term during which the
proceedings had been heard in New York may not affect the effective term of plaintiffs’
action), as well as a formal and express commitment to observe the judgment to be

eventually rendered by the Ecuadorian court.

Accordingly, Chevron provided the judges of its country with a formal and

express commitment to observe the judgment to be eventually rendered by the

Ecuadorian judges.
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Typical of Chevron. it later on tried to ignore that commitment and the 'Courto:
Appeals of the Second Circuit of New York had to “remind” defendant of the

effectiveness of such commitment.

In a judgment rendered on March 17th, 2011 (hereto attached as Exhibit 15, legalized

with an apostille and translated, with the corresponding legalization), the Court of

Appeals stated the following:

"Chevron Corporation alleges, without referring to the relevant case law, that it is
not bound by the commitments made by its former companies Texaco and Chevron
Texaco Inc. However, when seeking to obtain the confirmation of the dismissal of
the district court based on forum non-convenience grounds, Chevron Texaco’s
attorneys appeared in this court and reconfirmed the commitiments made by Texaco
to ensure the dismissal of plaintiffs’ action. When doing so, Chevron Texaco became
bound by these commitments. In 2005, Chevron Texaco changed its name from
'Texaco' to Chevron Corporation, its original name. It cannot be inferred from the
record before us that the change in its name may have any effect on Chevron
Texaco’s legal obligations. Consequently, Chevron Corporation is liable for the

commitments on which the district court based its decision to dismiss Plaintiffs’

action".

By means of the comparison of documents in Exhibit 15, Your Honor may note that the
statements transcribed above have been made by the Court of Appeals to provide an

explanation when it mentioned. under Background. that “Texaco also agreed to

observe any judgment benefitting Defendants™.
The considerations made in this chapter offer a referential and explanatory framework
regarding the background of this exequatur action. They describe the relevant facts

showing Chevron’s strategy aimed at systematically disregarding any judgments not

favoring it, wherever rendered.

VI. GROUPING OF ACTIONS.

We hereby request that these exequatur proceedings and action for the
acknowledgment of the validity of a foreign judgment be grouped with the case
“Aguinda Salazar Maria ¢/ Chevron Corporation s/ Medidas precautorias” (Record
91814/2012). The latter proceedings were initially filed in Court No. 61 of this

jurisdiction; however, after defendant’s challenge, they were sent to Court No. 98. Both

N
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courts claimed to have no jurisdiction and, therefore, the case was sent to the C@m@\;{’qf

Appeals. -

Notwithstanding which is the court finally assigned by the Court of Appeals to hear
those proceedings, the truth is that based on procedural order and grouping of actions,

both proceedings (Injunctions and exequatur) must be heard together, given that they

refer to different stages of the same process.

Section 49 of the Regulations applicable to the jurisdiction thus stipulates when
establishing that in case any previous action has been filed to obtain an injunction, the

main proceedings must be filed in the court granting any such injunction. --------------
VIL. COURT FEES.

Plaintiffs are exempt in their country of origin from the payment of any expenses, fees,
surety bonds. etc.. as specified in the letters rogatory issued in the related proceedings
“Aguinda Salazar Maria ¢/ Chevron Corporation s/ Medidas precautorias” (Record

91814/2012), initially filed in Court No. 61 of the jurisdiction.

In its judgment rendered on November 6th, 2012, the Judge sitting in that Court took

into account the exemption from those items.

It is worth remarking that, in this regard, article 5 of the Convention —of a higher
hierarchy than the laws of our legal system- makes it clear: a declaration in forma
pauperis recognized in the State of origin of the judgment shall be recognized in the

State of destination. Accordingly, if it is evidenced that in the country of origin

plaintiffs are exempt from the pavment of court fees, legal costs and attornev’s

fees, guaranties or surety bonds and/or anv other expenses related to the

proceedings, the court fees required by our legal system pursuant to Act No. 23898

may not be demanded.

In the unusual case that the terms applicable in the country of origin changed, or if due
to any cause arising after this filing plaintiffs were required to pay the court fees
pursuant to Act No. 23898, the sum that would be payable based on the characteristics

of the action pursued is that set forth by section 6 of that Act for the cases where the

amount is not determined.

In the precedent “Reef Exploration™ referred to above, it was established that in the
proceedings for the acknowledgment of a foreign judgment “the amount was not

determined”. When that specific item of the judgment was appealed, the Supreme
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Court making reference to the Attorney General’s grounds- rejected the intere ted
parties’ claim aimed at assigning to the proceedings the amount of the judgment whose
acknowledgement was being sought*.

VIIL. FEDERAL QUESTION.

In case the claims of this party were fully or partially dismissed, the “Federal Question™
is raised in order to resort to the Supreme Court under the provisions of section 14, Act

No. 48 and other applicable regulations.

The Supreme Court may hear the case when the interpretation and application of
international treaties is at stake and the decision adopted by the judges hearing the

proceedings is contrary to the rights on which the party based its legal grounds pursuant

to those laws*7 8.

1X. DOCUMENTARY EVIDENCE.

In every case, the documents were legalized with an Apostille under the Hague
Convention (1961).

Exhibit 1: Copy of the power of attorney for judicial matters, whose original is
enclosed to the proceedings "dguinda Salazar Maria ¢/ Chevron Corporation s

Medidas precautorias” (Record 91814/2012).

Exhibit 2: Judgment rendered by the court of original jurisdiction on February 14th,
2011.

Exhibit 3: Explanatory judgment issued by the court of original jurisdiction on March
4th, 2011.

* According to the judgment rendered by the Supreme Court on February 21st, 2006 [LL 2006-C, 429).
It should be noted that even though the proceedings were classified as having an © undetermmed amount”
in order to fix the attorney’s fees, under the provisions of section 6 a) of Act No. 21839, this cIaSSIf'catlon
is also applicable pursuant to Court Fees Act No. 23898. The same proceedings cannot have an
“undetermined amount™ for the purposes of fixing the attorney’s fees and a fixed sum for the purposes of
calculating the court fees. [n this sense, the Federal Court of Appeals of Mar del Plata, in the pfoceedings
“Far Eastern Shipping Company ¢ Arhenpez S.A.”, dated December 4th, 2009, held that “...the Supreme
Court has sustained the declaratory nature of the[acknowledgment] proceedings, indicating that the
conversion to an execution instrument for it to be admitted as such in our terr lto:y !lu ough the e.\equatm
does not entail any monetary discussion " (emphasis is added).
This link shows a like opinion by extending the conclusion of the Judgment “Reef” to the court fees:
htip://.marval.com.al Puhllmcmmsﬂ\hu\1|I\L \sr’/\mculoi\l\‘ Labigd/96 lanwi wc/ns AR Deﬁlull aspx?|
kmlD"786 :

*%. A¢cording 1o the Supreme Court, “Vargas Lerena Alvaro ¢/ Cadena Pais Producciones Publicitarias
S :A. s/ ejecutivo”, dated March 2nd, 2011; Judgments 318: 76.)9 315:1848; 312:152, among others.

Accordmg to the Supreme Court, in re, “Riopar S.R.L. ¢/ Transportes Fluviales Aroenno S.A” (R-
165.XXXIl), dated October l)lh 1996 [ED 171-539].

24



Case 1:11-cv-00691-LAK-JCF Document 2114-4 Filed 10/24/18 Page 152 ofl(164
Ul
£
N

Exhibit 4: Judgment rendered by the Single Court Room of the Provincial Court of

Sucumbios on January 3rd, 2012. 41

Exhibit 5: Judgment rendered by the Single Court Room of the Provincial Court of

Sucumbios on January 13", 2012.

Exhibit 6: Complete minutes of the hearing at which Chevron answered the complaint.

Exhibit 7: Judgment rendered by the Single Court Room of the Provincial Court of

Sucumbios on February 17th, 2012.

Exhibit 8: Judgment rendered by the Single Court Room of the Provincial Court of

Sucumbios on March 1st, 2012.

Exhibit 9: Evidence that notice of the complaint has been formally served. -------nz---

Exhibit 10: Appeal of the final judgment®.
Exhibit 11: Copy of the judgment evidencing that plaintiffs incur no costs in
connection with these proceedings, as well as such parties’ exemption from expenses
(for example, fees, surety bonds, etc.). The original is included in the proceedings
"dguinda Salazar Maria ¢ Chevron Corporation s/ Medidas precautorias” (Record
91814/2012), as that resolution was an integral part of the letters rogatory served

therein.

Exhibit 12: Judgment legalized with an apostille and translated -with the
corresponding legalization- rendered on September 19th, 2011 by the Court of Appeals
of the Second Circuit of New York.

Exhibit 13: Judgment legalized with an apostille and translated -with the
corresponding legalization- of the presentation of arguments dated January 26th, 2012

rendered by the Court of Appeals of the Second Circuit of New York, regarding the
decision dated September 19th, 2012.

Exhibit 14: Judgment legalized with an apostille and translated -with the
corresponding legalization- rendered on August 16th, 2002 by the Court of Appeals of
the Second Circuit of New York.

Exhibit 15: Judgment legalized with an apostille and translated -with the
corresponding legalization- rendered on March 17th, 2011 by the by the Court of
Appeals of the Second Circuit of New York.

** This pleading includes the complete volumes 2067 and 2068; and starts in volume 2066 composing
Exhibit 3.
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All the evidence of the related proceedings "Aguinda Salazar Maria ¢/ Ghevron
Corporation s/ Medidas precautorias” (Record 91814/2012), as well as the ev1der1ce of
the original action, as applicable. is also offered as documentary ev1dence e

X. AUTHORIZATIONS.

The attorneys Leandro J. Caputo (Volume 64 Folio 827), Matin Saldico (Volume 103
Folio 337) and Matias Mendioroz (Volume 100 Folio 704), and Apgustin Brugo
(Identity Document 32173433), Maria Belén Capalbo (Identity Document 34384041),
Matias Medici (Identity Document 35140218); Luciano Litre Martinez (Identity
Document 34211514) and Juan P. Pascucci (Identity Document 34564537) are

authorized to make authenticated copies of these proceedings.
XI. PRAYER FOR RELIEF.

Therefore, we request Your Honor:
1°) That I be considered a party and that the domicile above be deemed as established.
2°) Prior service of process pursuant to law, that a judgment be rendered for the
acknowledgment of the decision subject matter off this complaint, and that such
Judgment be deemed equivalent to a local judgment, for all purposes. ------------=-=ne=x

Respectfully submitted,

[Seals and signatures of the following attorneys: ENRIQUE BRUCHOU, RODOLFO
A. RAMIREZ, CARLOS MARIA ROTMAN, MARTIN BERETERVIDE]------------

This is a true translation - in 26 pages- from Spanish into English of the document I had
before me and to which I refer in the City of Buenos Aires, on this 29" day of the month

of January of the year 2013.

(Solely for legalization purposes, there follows the Spanish version of the closing

statement above)

Es traduccion fiel —en 26 carillas- del idioma castellano al idioma inglés del documento

que tuve a la vista y al cual me remito en la Ciudad de Buenos Aires, a los 29 dias del

mes de enero del aiio 2013.

COLEGIC DE TRADUGTORES PUBLICOS
DE LA GIUDAD DI 2LENOS AIRES

GEROLA
TméJULcAngﬂ‘G RUBLICA
o T.',?'o 388 Capital Federal

5073
SERGIO ALEJANDRO IEHVASI nscp, CTTCBA N
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COLEGIO DE TRADUTORES PUBLICOS
DE LA CIUDAD DE BUENOS AIRES

LEGALIZACION

¥

Por lajpresente, el COLEGIO DE TRADUCTORES PUBLICOS DE LA CIUDAD DE BUENOS AIRES,

~wup

o

efvirtud de la facultad que le confiere el articulo 10, inc.d) de la ley 20.305, certifica inicamente que

la firma y el sello que aparecen en la traduccion adjunta concuerdan con los correspondientes

allla Traductor/a Publico/a GEROLA, PAULA

que obran en los registros de esta institucion en el folio 388 del Tomo 14 en el idioma INGLES

Legalizacion Numero: 6298

Buenos Aires, 01/02/2013

ESTA LEGALIZACION NO SE CONS!DERARA VALIDA SIN EL CORRESB®NBARKTE
TIMBRADO DE CONTROL EN LA ULTIMA HOJA DE LA TRADUG&IGN ABIINFFR

oY cos
Control Interno: 1494526298 “oleglo d fracucrorss i

e 1a Ciudad de Buenos Alres
1O T O A

Av. Corrientes 1834 - C1045AAN - Ciudad Auténoma de Buenos Aires - 4373-7173 y lineas rotativas
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THE COLEGIO DE TRADUCTORES PUBLICOS DE LA CIUDAD DE BUENOS AIRES (Sworn
translators association of the city of Buenos Aires) pursuant to 20305 act, section 10, subsection d,

hereby certifies that the signature and the seal on the translation attached hereto match the signature
and seal of the Sworn Translator (Traductor Publico) in our files.

THIS CERTIFICATION IS NOT VALID WITHOUT THE PERTINENT CONTROL STAMP ON THE
LAST PAGE OF THE TRANSLATION ATTACHED HERETO.

Vu par le COLEGIO DE TRADUCTORES PUBLICOS DE LA CIUDAD DE BUENOS AIRES (Ordre de
Traducteurs Officiels de la ville de Buenos Aires), en vertu des attributions que lui ont été accordées
par l'article 10, alinéa d) de la Loi n® 20.305, pour la seule iégalisation matérielle de la signature et du
sceau du Traductor Publico (Traducteur Officiel) apposés sur la traduction du document ci-joint, qui
sont conformes a ceux déposés aux archives de cette Institution.

LE TIMBRE APPQSE SUR LA DERNIERE PAGE DE LA TRADUCTION FERA PREUVE DE LA
VALIDITE DE LA LEGALISATION.

Con la presente il COLEGIO DE TRADUCTORES PUBLICOS DE LA CIUDAD DE BUENOS AIRES
(Collegio dei Traduttori Giurati della Citta di Buenos Aires) ai sensi della facolta conferitagli dall'articolo
10, comma d), della Legge 20.305, CERTIFICA, esclusivamente, la firma ed il timbro del Traductor

Publico (Traduttore Giurato), apposti in calce alla qui unita traduzione, in conformita alla firma ed al
timbro depositati nei propri registri.

LA PRESENTE LEGALIZZAZIONE SARA PRIVA DI VALIDITA OVE NON VENGA TIMBRATA NELL'
ULTIMO FOGLIO DELLA TRADUZIONE.

Através da presente, o COLEGIO DE TRADUCTORES PUBLICOS DE LA CIUDAD DE BUENOS
AIRES (Colégio de Tradutores Publicos da Cidade de Buenos Aires), no uso de suas atribuigdes, de
conformidade com o artigo 10, alinea “d", da Lei 20.305, certifica unicamente que a assinatura e o

carimbo do Traductor Publico (Tradutor Piblico) que subscreve a tradugdo anexa conferem com a
assinatura e o carimbo arquivados nos registros desta instituigao.

A PRESENTE LI%GAL|ZACAO sO SERA CONSIDERADA VALIDA COM A CORRESPONDENTE
CHANCELA MECANICA APOSTA NA ULTIMA FOLHA DA TRADUGCAO

BEGLAUBIGUNG. Der COLEGIO DE TRADUCTORES PUBLICOS DE LA CIUDAD DE BUENOS
AIRES (Kammer der Vereidigten Ubersetzer der Stadt Buenos Aires), kraft der Befugnisse, die ihr
nach Artikel 10, Abs.d) des Gesetzes 20.305 zustehen, bescheinigt hiermit lediglich die
Ubereinstimmung der Unterschrift und des Siegelabdruckes auf der beigefiigten Ubersetzung mit der

entsprechenden Unterschrift und dem Siegelabdruck des Traductor Publico (VereidigtenUbersetzers),
die in den Registern dieser Institution hinterlegt worden sind.

DIESE BEGLAUBIGUNG IST NICHT GULTIG OHNE DEN ENTSPRECHENDEN
kGEBUHRENSTEMPEL AUF DEM LETZTEN BLATT DER BEIGEFUGTEN UBERSETZUNG.

_/
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